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The Maryland Practice of Trying 


Criminal Cases without Juries 
By HON. CARROLL T. BOND 


Public Health and the U. S. 


Supreme Court 
By JAMES A. TOBEY 








Community Property in Europe 


and America 
By BOARDMAN WRIGHT 





Inheritance Tax Laws and 


Insurance 
By STERLING PIERSON 


Review of Recent Supreme 


Court Decisions 
By EDGAR BRONSON TOLMAN 





Bar Association Delegates Adopt 
Important Program 
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Uncertainties in Substantive 
Criminal Law 
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— its OF 181M ana Development 


fn 1904, when The Travelers in 
troduced to the insurance world 
the “Permanent Total Disability” 
provision, it marked one of the 
greatest forward strides in the 
history of life insurance service 
Yet that original provision, so 
eagerly welcomed by the insuring 
public and so extensively followed 
by other life companies, has since 
seen a development as conspicu- 
ous as the progress noted in any 
other phase of contemporary life 
underwriting. And, just as it 
pioneered, so has The Travelers 
continued as the chief promoter 
qr: 6 a 


The 1904 clause—regarded then 
as revolutionary, for all its 
limitations and relative simplic- 
ity as compared with the insur- 
ance stock-in-trade of today- 
provided merely for the waiving 
of premiums during permanent 
total disability. In 1910, The 
Travelers added to this premium 
waiver a provision for the pay- 
ment of the face of the policy in 
installments to any holder who 
became so disabled before age 
60. Later on, a disability income 
at the rate of $10.00 per month 
per $1,000 of insurance was guar 
anteed without infringement on 
the final settlement of the insur- 
ance principal. 


The Travelers was the first to 
extend the utility of the “P. T. 
D.” provision still further, by 
making the disability income 
retroactively payable from the in 


ception of permanent total dis- 
ability, and by construing loss of 
sight or permanent loss of use of 
hands or feet as within the terms 
of permanent total disability. 
Today, this Company has taken 
another step in advance of all 
other companies—this time in 
regard to the liberal interpreta- 
tion of the term “permanent.” In 
the case of a total disability con- 
tinuing for three months or more, 
and yet of a nature not suscep- 
tible of proof of permanency 
when the claim is presented, the 
new Travelers provision grants 
retroactive benefits for such dis- 
ability from its commencement 
and during its continuance. 


The new provision is moreover 
applicable to disabilities incurred 
up to age 65, instead of age 60 as 
heretofore allowed; and if such 
disability is incurred after age 65, 
insures protection against lapse 
by allowing ail premiums there- 
after falling due to accumulate 
without interest as an indebted- 
ness against the final settlement 
of the policy. 

To purchasers insurance 
today, there is available no dis- 
ability provision that approaches 
that of The Travelers in its liber- 
ality, either of word or of spirit. 
Yet this broadened utility is no 
more than in keeping with Trav- 
elers progressiveness in all its 
nsurance Serv- 


t 


manifold lines of 


ice 


The Largest Multiple- Line 
Insurance Organization in the World 


THE TRAVELERS 


INSURANCE 


HARTFORD, 


COMPANY 


ONR ECTTESG 
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Famous 


American Jury Speeches 


By Frederick C. Hicks 


\ssociate Professor of Legal Bibliography, and Law 
Librarian, Columbia University Law School 


Contains 24 notable speeches by famous 
American Lawyers. 


1 volume of 1180 pages 
Blue Fabrikoid Binding $5.00 delivered 


Included are speeches by Joseph Choate, Ingersoll, Borah, Well- 
an, Littleton, Darrow, Hillquit, Dunne, Lindabury, Garvan, Mer- 
ritt, Davenport, Osborne, Hinman, Brackett, Ivins, Bowers, Conboy, 


Romano, Van Benshoten and Crowe. 


Skill in summing up cases is as necessary to the lawyer today as it 
ever was. It may even be contended that the complexity of modern 
-ases calls for a higher order of skill than was formerly necessary. 
Whatever the case may be, it must always be analyzed and simpli- 
fied, so that it may be clearly understood by the average man. 


Eloquence, moreover, if genuine and natural, is still useful. 





Order Now 





VEST PUBLISHING COMPANY 
St. Paul, Minn. 
On acceptance of this order, send me “Hicks’ Famous American Jury 


i 
peeches,” 1 vol., blue fabrikoid, at $5.00 delivered. 


Address. . 
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Unknown and Missing 


Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W. C. COX & COMPANY 


Federal Reserve Bank Bldg., 
CHICAGO 











says Dyke Ballinger, Atterney, adding: Jefferson Co., Als. 


Why Every Lawyer Needs 
This New Indexed Bible 


He needs it because of its practical 
helpfulness in the practice of his profes- 
sion. 

No other Bible is so well arranged for 
the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located. 


What Prominent Lawyers Say 


“A Revelation in its thoroughness” 
Attorney, of Stockton, Calif., and he 
which every practicing attorney should have and « it 
companion for the other books in his law library, con- 

basis of the modern law i «an 
ly and wel] arranged volume.” 


Likes it Best of All 
M. W. Pratt, Attorney, Fairfield, Als., 
“Tl have several Bibles but Gnd yours 


comp Pox D. Dexter, 
: “It & « book 


“Best issue | Have Ever Seen” 
Judge W. L. Grown, London, Ky., “I 
have used the New Indexed Bible, as 


more h e one I like judge of the court and - 
ae, 4 is very helpful t a lawyer law as well as in aerate life It & 
as the laws of Moses and the the best issue of Bible I have 


Prophets have been codified.” 


A Time Saver 


Bible fer the Lawyer’ 608. = 


oy SS Ctroutt Court, 
effe “I value the New 
Indexed Bible ohove everything I have 


“I find that any particular subject 
located.” over seen. @ time saver.” 


may be easily 


Special Lawyer’s Edition—Only $7.50 


Bound in Law Buckram in harmony with other books in your law library; 
nearly 1,500 pages; over 600 pages of special helps. The completeness of this 
Bible and the simplicity of its qovangrmeens will surprise and delight you. 
You'll find it a wonderful help in wy -+ 
a oe OS Se 6 cay Gee. ‘aaney tack # gun ore O80 Em 

an p . 


Buxton-Westerman Co. 


21 West Elm &t Dept. 55 Chleage, 18. 

































NEVADA COR 


PORATIONS 





The present Nevada Corporation Act, which became effective 


March 31, 1925, contains all the p 
corporations in the organization and 


desire to notify the bar of the country, generally, of its liberal 
provisions and to assist them in ascertaining its many advantages. 


Complete information and data furnished attorneys upon 


request to the home office of 
NEVADA AGENCY 
or at the offices of its counsel, viz: 


New York: Cleveland: 


Wakter Jeffrey Carlin, Bulkley, Hauxhurst, Jamison & 
2 Rector St.. New York Sharp, 
Bulkley Bidg.. Cleveland, Ohio 


AND 


TRUST COMPANY 

San Francisco: Reno: 
Heller, Ehrman, White & a. Norcross, Cheney & H 
McAuliffe, Buliding, Reon, Nev 


Nevada Bank Bldg. 
San Francisco, Cal. 


“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


rovisions generally desired by 
conduct of their business. We 
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NEVADA AGENCY AND TRUST COMPANY 


CHENEY BUILDING — 


Organized 1903 






RENO, NEVADA 
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of a series of quasi-his- 
[No. 3 torical ads about the ra 


Ten Tables of Brass Comprised 
Rome’s Law Library, 451 B. C. 
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Have you ever figured how 
much it costs you every 
time you leave the office to 
look up a point of law? 
We'll wager that it averages 
more than 40 cents a day. 
That's the rate at which 
you can buy a set of 
Ruling Case Law, if you 
take advantage of our 
terms offer, and you can 
do your law-finding right 
in the office. 


tt 








SIE NEED for a public 


|} law library was very 
i] apparent in Rome 45] 
B. C. To satisfy this 
need some public-spirited citizen 
inscribed the law on Ten Tables of 
Brass which were set up for public 
inspection on the walls of the Tem- 
ple of Jupiter. But you can im- 
agine what an inconvenience it 
was for all the lawyers to run over 
to the Temple Law Library every 
time they were stumped on a 
point of law and it is fair to sup- 
pose that the congestion around 
the library was something fierce 
on court days. And yet, you 
might sometimes think we were 
back in Rome the way some men 
are always rushing to a law lib- 


rary when a set of RULING 
CASE LAW in the office would 
do the trick. 





The Lawyers Co-operative Publishing Company 
Rochester, New Y ork 


Manila 





New York Shanghai 
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Federal Court Cases Double in Ten Years; 


125,000 Filed inYear and 162,000 Pending 


(From the New York Times-—June 13, 1925) 





Are you equipped for Federal practice ? 
You should have 


Federal Statutes Annotated 


Up to date in 19 vols., Price $7.50 per volume 


Loveland’s Forms of Federal Practice 
and Procedure 


3 large volumes, Price $25.00 


Hopkins’ Federal Equity Rules, 
Annotated 


Fifth Edition 1924, Price $4.50 





Thorpe’s Federal Departmental 


Organization and Practice 
Just published. Price $12.00 








— == 





Send your orders for same to 


EDWARD THOMPSON COMPANY 


NORTHPORT, NEW YORK 
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A New and Enlarged Edition of 


BRANSON’S 


Instructions to Juries 
Both Civil and Criminal 


Thoroughly Revised—Greatly Extended 
and Brought Down to 
November, 1925 


By EDWARD F. WHITE 


rrill Company 








Fourteen Entirely New Chapters 
Hundreds of New Sections 
Hundreds of New Forms 
Thousands of New Citations 
New Matter Added to Nearly Every 
Section 
Larger Page—Smaller Type 
Enough Material for Two Large 
Volumes 
if made up in the usual style 
Nearly 1500 Pages 
Over 3000 Approved Forms 


Worth While Facts 


CONCERNING 


The New Edition 


Larger Page—Smaller Type—1l477 Pages 








1 € riz nal Actior 


ns 
1 to 265 Pages of Rules 
Each R 5 lut in Black Letter Type 
t of Last Resort. 
Every | lowed by Citations of Approving 
e ss 
I \nnotated by Ce yus References to 
l vering Similar Matters 
Parallel |] el s to th Reporter System and 


Both Law and Forms 


Handy § lake it to Court With You 








THE BOBBS-MERRILL COMPANY, 
Indianapolis: 


Branson’s Instructions to Juries 
$1 











the moment you board 








exclusively first-class Santa 
Fe “all the way’’— the 
shortest route between 
Chicago and California — 
through a sunny, scenic 
wonderland. 

Fred Harvey through dining car 
—another exclusive feature. 
Through Pullman via Grand 
Canyon National Park. 

5 daily trains to California on 
The Santa Fe. 






' W. J. Black, Passenger Traffic Manager 
Santa Fe System Lines L 
| 1285 Railway Exchange, Chicago, Mlinois 


‘ Send me Santa Fe picture-folders of winter trip to 
* California. 








AMERICAN Bar ASSOCIATION 





JOURNAL 



































































| 


The Place of the Lawyer in 
Constructive 
Business Management 


“HE RESOURC™FUL LAWY E R adds his /egal 
‘T training and experience to tl musiness training 
and experience in his clients in the management 

of the latters’ affairs. He is 
alert to suggest incorporatior id personal liabil- 
ity, to establish pe d-will; he incorporates 
personal holdings of securities to avoid multiple inher- 
itance taxation; he incorporates a project at the proper 
time to smooth the way to successful promotion ; peri- 
odically he studies the financial plan of his clients’ 


, 
business and personal 


rmanent g 





existing companies and perhaps suggests reincorpora- 
tion with an adequate financial plan—one that will 
simplify the structure, prov future expansion 
and fitly protect and qualify the interests of the own 
ers and creditors; he will re that the law is not 
static and that corporatior creatures of the law 
should change with changes the law, in order 


that advantages offered ma epted and unne 


essary burdens avoided 
t expands into sev- 


él HE nature of a busines 
eral states may be to warrant no special 
taken 


steps being to “qualify” in those states 
Again, it may be advisable to “qualify,” or else to form 


a subsidiary. Cases arise where the corporation lawyer 
can advise how assets may be distributed among the 
states; how busin ess can be wr on the books, and 
bills invoiced in order to minimi taxes. The proper 
selection of a state for the original incorporation of a 


company will depend not only on the initial tax, but 
on the annual taxes imposed by the states of incorpora 
tion and by the states in which the company is likely 
to do business, and on th ritance tax liability 
that will arise at the death of the principal stock- 
holders. As every lawyer knows, the states are more 
or less “liberal” as to the latitude allowed directors 
and officers, variety of issuable shares, nature of the 
consideration ac ceptat le for shares. Moreover, the 
laws of the s« al states spects are Col 

stantly deaties 


In solving problems such as are indicated abo 
Prentice-Hall services i corporation ana 
maintenance of compani« iny of the United 


States are invaluable to lawyers. Behind this 
service stand the ability and reputation of mer 
who ee 1 score of years have specialized 


in the legal ; s of corporation organization, 
financing ary tax st abilit Prentice-Hall is a 
recognized source of authority on all federal 
and state tax laws. All of this tax information 
is made actively available to patrons when a 
company is about to organize or reorganize. Re- 


gardless of your choice of state, Prentice-Hall 
has the necessary facilities to assist attorneys i 
EVERY phase of « t rganization at 


maintenance 


We have recently published a valuable set of 
‘‘Comparison Charts’’, comparing the various 
incorporating requirements of the eight chief 
We shall be glad to for- 


No charge attached. 


incorporating states. 
ward a copy to attorneys. 


Send f 


This service, of course, is rendered 


to attorneys only. 





samples MALL, Inc. 


Publishers ve- Years Federal Tax Serv 
the Inheritance Tax and 5 Services, the Si 
e, et 


70 Fifth pa New York 














stimulates, 
broader 
interest. 








vision, 


sional contacts. 


makes 


The 


Journal 


in and out of 
for 
keener 


CHICAGO, ILL. 


The Practicing Lawyer 


knows that professional contact with 
bar and bench, 


court, 
efficiency, 


professional 


American Bar Association 


broadens the extent of these profes- 
It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 








Editorials, Departments 
and Articles 
are produced by men on the legal fir- 
ing line as practicing lawyers, judges, 
teachers of law. They thus reflect 
intimate contact with the problems 
which confront practicing lawyers 
everywhere. 
} 
Address: 
} 


American Bar Association Journal | 
38 S. Dearborn Street 








Officers, American Bar Association, 


1925-26 


President 


OE ap” ee ee ee 
830 First National Ba 
Secretar 
Wm. P. MacCracken, Jr..... 


209 


Si ». LaSalle 


1405 Citizens’ Natio 


Wadh 


Frederick FE 


/ 


Executive Committ 


Hughes (E 


Chas. E. 
Josiah Marvel (Ex o 


i veasure? 


ams.... 
78 Chapel St 


x of.) 
) 


Edgar Bronson Tolman (Ex of 


Gurney E. N 
Frederick A. 
Charles 
Jesse A. Miller..... 
William M. 
Amasa C. 

William 


Paul... 
C. Kinkead 


ewlin..... 
Brown. 
S. Whitman. . 


Hargest. 


Henry Upson Sims.. 


\ 


Wichita, Kansas 


Ne W York, N, =, 


Wilmington, Del. 
. Chicago, II. 
Calif. 
Chicago, III. 

w York, N. Y 
Des Moines, Ta. 
Harrisburg, Pa 


Ar geles, 


eapolis, Minn. 
oe Wyo 
Birmingham, Ala. 
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A TREATISE 
DELAWARE CORPORATION LAW 


ROBERT PENINGTON 


of the New York and Delaware Bar 


. Guide | for Lawyers in the Organization 
Management of Delaware Corporations, includ- 
a discussi f the Development of the Corpora- 
Law in Delaware, The Courts of Delaware, 
eign Corporations, Franch Tax Law, Instruc 
to Secretaries of Delaware Corporations and 
versh 
The Corporation Law of Delaware is exhaustively 
notated to Delaware Reports as well as the 
R. A. and A I R Repo 
Complete S of Corporation and Receivership 
book ever issued 


Annual Cumulative Supplements will be published 
to keep the Corporation Law to date, thus giving 
the Lawyer the latest Amendments as well as the 
recent decisions 


map j 1 i and bound in fabrikoid 


$ / uding the first year’s Supplement 
Published by 
CLARK BOARDMAN CO., LTD. 


31-33 Park Place New York, N. Y. 

















RTICLES on Constitutional 
Law, the courts, criminology 
and penology appear regularly in 


AMERICA 


1-Catholic-Review-Of-The-Week 


A magazine of general interest appealing 
to the lawyer as a person of culture. 


SUBSCRIPTION PRICE $4 A YEAR 


Sample copy on request 


AMERICA 


Box 390, Grand Central P. O., N. Y. C. 





THE PROFESSIONAL IDEALS 
OF THE LAWYER 


A STUDY OF LEGAL ETHICS 


BY 
HENRY WYNANS JESSUP, M.A., J.D. 


A text book for Law Students. 

A guide for Grievance Committees. 

A help to Professors in Law Schools. 

A handbook for the Practicing Attorney. 
With Analytical Index 


OUTLINE OF CONTENTS 


INTRODUCTION BY CHARLES A. BOSTON 
Chairman of the “Ethics Clinic” 


PREFACE BY THE AUTHOR 


Discussion in form of questions raised by 
the students, with answers citing authorities 


Examples of Questions Discussed 
What is a profession? 
How is it different from business? 
What is practice of the law? 
What is meant by Legal Ethics? 
How is the lawyer’s duty to the Court violated? 
For what conduct may a lawyer be disbarred? 
Are these canons of general acceptance? 


Is, then, the propriety of professional conduct, in 
given circumstances, a debatable question? 

What is his relationship to his fellow lawyers? 

How should a Committee on Professional Ethics 
organize its work? 

How should a Committee on Grievances or Dis- 
cipline function? 


The text also includes 

Canons of Professional Ethics, with annotation 
citations of Century and Decennial Digests. 

Canons of Judiciary Ethics. 

Moot questions under each for class discussion. 

Sir Mathew Hale’s Rules, and Hoffman’s Reso- 
lutions. 

232 questions and answers passed upon by Com- 
mittee on Professional Ethics of N. Y. Co. Law- 
yers’ Association. 


Reprint of same committee’s summary of causes 
for discipline of lawyers in New York, from the 
earliest days. 


Price $5.00, Flexible Binding 


1925 
PUBLISHED BY 


G. A. JENNINGS CO., Inc. 
150 NASSAU ST., NEW YORK CITY 
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An Unusual 


Insurance Home 
Administration Building 


Maryland 
Casualty 
Company 











When Heavy Losses Occur 


When heavy losses occur the He knows his Company is strong 
financial strength and attitude of | financially, and is able to meet 
a Company in the settlement of all claims promptly and fairly. 
claims assumes a new importance The Casualty and Bonding 
in the mind of the assured. claims of the Maryland are fully 

The Maryland assured, under guaranteed by the Company’s 


such circumstances, has no fears. _ financial strength. 





Maryland Casualty Company 


BALTIMORE 


Surety 


Casualty 
Bonds 


Insurance 





We publish the Maryland Casualty Company Lawyers List. 























1B Silla» Sain amb te ate 
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poration Trust Company at Wil- rendered by The Corporation Trust (€ 
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also been made of the opinions of the Supreme Court 
in relation to the provisions of the Constitution and 
procedural laws, covering the ten year period between 
1924. Statistics 


being prepared showing the number of criminal 


January 1, 1915 and December 31, 
are 
cases appealed to that Court, the number of appeals 
dismissed, the number of judgments affirmed or re- 
versed, as well as the number of cases in which more 


serious crimes were involved, and finally a table show- 


ing the number of cases reversed, or reversed and re- 
manded, and some of the more important grounds on 
which such action was based. The survey also includes 
a study of the record system of clerks, courts, sheriffs 
agencies concerned with the administration 


paroles and 


and other 
of criminal laws; institutional pardons, 
commutations ; and medical relations and metropolitan 


police departments. 


Chief Justice Speaks at Dedication of Law Building 
HE Alphonso Taft Hall of the College of 
the University of Cincinnati was dedicated 

October 28. The event drew together a 

notable company, among whom were the four sons of 


Law of 
on 


Wednesday, 


the distinguished Ohio lawyer in whose honor the 
building was named: Chief Justice William Howard 
Taft, Hon. Charles P. Taft of Cincinnati, Hon 
W. Taft of New York City, and Horace W. Taft, 
master of the Taft School at Waterbury, Connecticut 
Chief Justice Marshall of the Ohio Supreme Court 
was also present. The dedicatory address was made 
by Chief Justice Taft, who spoke of the advantages of 
the study of law in the higher and purer atmosphere 
of a university that will keep students constantly re- 
minded of the fact that the law is a profession which 
must exist for the benefit of society and that it is the 
system of 


Henry 
head 


study of a science and an art and not a 


dodging 
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The Chief Justice also spoke strongly in favor of 
higher standards of legal education, observing in this 
connection that “it ought to be the clear purpose of a 
University Law School to admit no applicant to the 
study of the law who has not a bachelor’s degree in a 
collegiate institution. I know this may not come at 
once in this law school. I know that strong objection 
in exclusion of men ambitious 
and anxious to study, but whose circumstances have 
prevented their preliminary preparation. The historical 
fact is pleaded that many great lawyers have honored 
the bar and served their country who, according to 
such a standard, were utterly unequipped for the pro- 
fession. But wise rules are not made by exceptions. 
The profession of law is for the purpose of serving 
the public in a most responsible relation. The situation 
is exactly as it is in the medical profession, except that 
in the medical profession the reason for deep and 
thorough preparation, though not greater, is more easily 
illustrated.” 

The new building dedicated is largely the gift of 
Charles P. Taft, who is the oldest of the four brothers. 


is made against such 


A Judicial Veteran Retires 
Michigan Su 


H' YN. JOSEPH B. MOORE, of the ! 

preme Court, has announced that he will retire 
from the bench on New Year’s Day, on the completion 
of thirty years of service on the highest tribunal of 
that state. The term for which he was elected in 1921 
does not expire until January 1, 1930. Under the Act 
passed by the legislature recently members of the Su 
preme Court, after having passed their seventy-fifth 


year and having been on that tribunal sixteen years 
are entitled to retire on one-half of the regular salary 
for the rest of their lives. Previous to going on the 
Supreme Justice Moore served eight years as 
a Circuit Judge, thus extending his judicial career t 
thirty-eight consecutive years. He is a present 


Bench, 


years of age. 

In an interview with a represent 
News sannatie , Justice Moore rors entertainingly of 
the changes in the character of the litigation coming 


to the Supreme Court during the period of his incum 
bency. Thirty years ago fully one-third of the cases 
on the docket arose from injuries on defective side 
walks and on streets, bad highways and wooden bridges, 


the percentage of this class ases does not 
workmen’s Compensation Law has 
cases before the 


but now 
exceed five. The 
also greatly decreased the 
Court resulting from accidents to employees in indus 
trial occupations. Again, with the cutting away of the 
forests, litigation from the lumber industry has de 
clined. However, the development of the automobile 
industry and the electrical industry has opened up new 
lines of litigation 


Supreme 


Association Committees 


HE Committee on Jurisprudence and Law Reforn 

will hold a meeting in Chicago on November 28, 
at the Drake Hotel. Hon. Henry W. Taft of New 
York is Chairman of this Committee 


Mr. Simon Fleischmann, Chairman of the Com 
mittee on Practice Bankruptcy Matters, late in Oc 
tober called a conference of that ! ttee, t held 
at the building of the Association of the Bar of the 
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tins e expedited and improved to write 
tl and gressmen urging active 


support of this important measure. The adverse 
report in House and Senate, it may be repeated, 
is by arrangement, simply to get the matter before 
the membership of both Houses of Congress. The 
American Bar Association has been urging this re- 
form for many years, and the committee’s report 
in any recent Annual Report of the Association 
will give information on the subject to those who 


may desire it. 
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THE MARYLAND PRACTICE OF TRYING CRIMINAL 
CASES BY JUDGES ALONE, WITHOUT JURIES 





used Has Privilege of Electing Trial by Judge Even on Most Serious Charges—History 
f Practice in Maryland—Types of Defendants Who Prefer Judge to Jury—Large 
Percentage of Cases Tried in This Way, Thus Expediting Business of Courts. 


By Hon. Carrott T. Bonp 
residing Judge of the Maryland Court of Appeals 


acilitating the 


CA - 4 by-products it ; 
rapi f criminal dockets in Baltimore 


pt trial of any one case, the long- 

he l practice of trying such cases, 
elect the accused, before judges alone, 
ecome a subject of inquiry 

stat and this paper is intended to 

ition desired. It is a rewriting 

ared some years ago for the 

aw Quarterly, copies 
asked for, but are not available. 

storica ussion in the paper goes beyond 
eds rs in other States, and may have 
em, but it has all been included 

the facts now at 


The pre t Maryland practice appears to be a 
elopn t from the ancient English practice of 
harge not capital and 

ible e, without contesting the charge, 
ractice h survives in some jurisdictions 
[he history of 
t be exactly stated without a 

a than has yet been made 
nial trial courts. The records 
County Court of 1693 and 1694 
tt ; thout juries, at the election of the 

il entry was that John Gamble 
Geors ttox, or whoever else may have been 
endant eaded not guilty and put himself 
the ( rt And the court found him guilty 
Such proceedings would seem to 
The plea, issue and 


et trials 
to have been present. That fact, 
the fact that trials without juries were held in 
seventeenth century Massa- 
tts (M husetts Law Quarterly for August, 
23, pages ind 27), suggest the need of an 
stigati f facts before any statement is made 
trial | ry in criminal cases was the only 
known to the early American law. It is pos- 
to assume too close an adherence to English 

ce lonies 
During eighteenth century, it appears, mis- 
neanor s came to be dealt with generally, in 
Baltimot unty Court, upon submission only, 
ut the formal pleas, issues and verdicts of 
S, at urse, without juries. Passing on 
ears d the records just cited, to those 
1743 nd that in August Ann Patty, “Askt 
she Acquitt herself of the matters 
reof sl tands presented [bastardy], confessed 
is guilty thereof and humbly submits herself 
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to the Grace of the Court.” John Spurgeon, on the 
other hand, charged with selling liquor without a 
license, “appears and humbly submits himself to 
the Grace of the Court here, whereupon all and 
singular the premises &c. considered and by the 
Court fully understood it appears that there is no 
cause of presentment against the said John, he is 
accordingly discharged.” The said John on a 
similar charge at another day “being asked as the 
manner in how he wold acquit himself of the 
Premises afd. confessed he is guilty thereof and 
humbly submits himself to the Grace of the Court 
here.” 

In the records of the same court for 1750, there 
are many instances of acquittal upon submission, 
or, as the heading in each case has it, “Acquit by 
Submission.” At the June Court, Lawrence Cox, 
presented on a charge of breach of the peace, by 
assault and beating, “being demanded how he will 
acquit himself of the matter whereof he stands pre- 
sented he the said Lawrence protesteth that he 
is innocent but humbly submits himself to the Grace 
of the Court here. Whereupon the said Lawrence 
is discharged, paying the several officers of this 
Court their several and respective fees,” etc. The 
same entry is made in the cases of Richard King 
Stevenson and Talbot Risteau, on charges of as- 
sault, and in that of Peter Whiteaire on a charge of 
ill-using an orphan in his charge. In some cases 
in which guilt was not acknowledged submission 
was made without the protestation of innocence, 
as in Spurgeon’s case in 1743. In the case of Henry 
Brereton, on a charge of stopping the main road, 
after noting the submission to the grace of the 
court, the record continues, “Therefore it is con- 
sidered and adjudged by the Justices of the Court 
here that the said Henry Brereton is not guilty 
thereof whereupon he is accordingly discharged 
paying,” etc., as above. And a similar entry of a 
finding of not guilty may be seen in the case of 
Benjamin Dunear, on a charge of assault. These 
instances will suffice; there are many others. No 
instance of jury trial upon a misdemeanor charge, 
at that time, has been found. When a jury trial 
was held on a charge of felony, the description of 
the case in the title would be, “Felony Acquit (or 
Convict) by Verdict.” 

The first instance of submission recorded in the 
Maryland Reports is that in the case of Jenifer vs. 
The Lord Proprietary, 1 Harris & McHenry, 535, on 
appeal from a conviction in Charles County in 1769, 
on a charge of having collected excessive fees as 
sheriff. The report recites that the accused sub- 
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mitted to the Court and was fined a total of 6,763 
lbs. of tobacco; that upon the submission, evidence 
was received as retailed in the report, and that, “The 
Court upon this evidence, gave judgment agains 
the said Jenifer.” Jenifer appealed, and the ques 
tion argued was whether in such a case an appeal, 
as distinguished from a writ of error, would lie. The 
case was later stricken off the docket without de 
cision. The report of another case, of about the 
same time, is somewhat more informing: Miller vs 
The Lord Proprietary, 1 Harris & McHenry 543. It 
was on appeal from a conviction in the County Court 
of Prince George’s County, in 1770, on a charge of 
throwing ballast into a channel of the Potomac 
River. Miller, according to the report, had “ap- 
peared in proper person, and submitted himself t 
the grace of the Court (under a protestation of 
innocence ).” He was fined 50 pounds. The ques 
tion mainly argued was whether proceeding by 
submission upon presentment was permitted under 
a penal statute which spoke only of bill, plaint, or 
information; but there was argued, also, a question 
of the right to appeal upon submission in any case 
Incidentally there was some discussion of the mean- 
ing and effect of the proceeding; rather scant 
discussion, evidently assuming the Court was thor 
oughly familiar with the practice 

For the appellant, counsel urged that “the pro- 
testation excludes, in this case, any admission of 
his being guilty of the fact. He submits nothing in 
his defense, because he has no witnesses; but sub 
mits, that is, does not object to the Court’s pro 
ceeding in what manner they think proper. In Plow 
276; Heath’s Max. 26; Reg. Plac. 70, 71; 18 Vin. tit 
Protestation, and in Co. Litt. 124 b, 126 a, it is said 
a protestation amounts to a plea. Suppose the 
appellant had suffered judgment to go against him 
in the Court below, by default (and these proceed 


ings are very similar to judgments of that nature) 
. . . . “But it may, perhaps, be urged, the 
summary proceeding bel Saves expense; the 
merits may be tried with equal fairness, and there- 
fore, is beneficial to the subject. The argument is 
plausible, not legal.” The Attorney-General, in his 
reply, remarked that “this was a more expeditious 
method of proceeding, and attended with less ex 
pense than a trial by jury.” “It i 

common law which the directions of the Act does 


is a proceeding at 








not affect. The invariable practice is in support 
of the proceedings, and a number of judgments 
must set aside should this objection prevail.” The 
court reversed the judgment without opinion. An 


ymission in the General Court, which 


instance of sul 
after the Revolution succeeded to the powers of the 
Provincial Court, may be seen in State vs. Tibbs, 3 
Harris & McHenry 83 ( 
A statute passed in 1/81, Chapter 11, designed, 
as its preamble states, to relieve from costs all pet 
sons prosecuted on charges of which they were not 
guilty, included alike in its benefits any “person 
who may be prosecuted for any misdemeanor o1 
offense, and discharged by the court on submissio1 
or fined not exceeding one shilling current money 
or prosecuted for any crime and acquitted on trial 
by jury.” 
The form yf pr cedure seems to have been, 


clearly enough, that of the old English Courts, an 
instance of which is to be found as far back as a 


case in the Year Book of 9 Henry VI, 60a, in which, 


as the Chief Justice there said, the accused posuit 
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344, finally en- 


ffences, giving 


the courts of criminal jurisdiction power and 
authority “to try” any upon any 
whatsoever, “although it may subject such person 
to the pains ot death.” And a revision and codifica 
tion of the statute law of the State in 1860 brought 
a further provision, and the final one, now Section 
549 of Article 27 of the Maryland Code of Publi 
General Laws, 1924 Edition: “Any person pre 
sented indicted may instead of traversing the 
same be jury, traverse the same before th« 
court, who shall thereupon try the law and the 
tacts. 

There is also a provision in the State Consti 
tution, Article 4, Section 8, originally inserted in 
1864, that: “The parties to any cause may submit 
the same to the court for determination without 
the aid of a jury.” Whether this applies to crim 
inal cases is questionable. There has been no de 
cision upon it. C. F. Lanahan vs Md 
605. Agreement of both parties has never been 
required for a criminal trial without a jury. The 
accused alone, by his election, may compel such a 
trial. League vs. State, 36 Md. 257 (1872). 

Inasmuch in some other jurisdictions, a 
question has been raised as to the consistency of 
the allowance of non-jury trial with constitutional 
requirements of jury trial, it. may be well to make 
note here of the provisions on that subject in the 
Constitutions of Maryland. Since 1776 the several 
constitutions of the State have provided, in the 
Declarations of Rights, that the people are “entitled 
to the common law of England, and the trial by 
jury, according to the course of that law” (Declara 
tion of Rights, Art. 5); “that in all criminal prose 
cutions every man hath a right to a speedy 
trial by an impartial jury without whose unani 
mous consent he ought not to be found guilty” 
(Art. 21); “that no man ought to be taken or im 
prisoned, or disseized of his freehold, liberties or 
privileges, or outlawed, or exiled, or in any manner 
destroyed or deprived of his life, liberty or prop 
erty but by the judgment of his peers, or by the 
law of the land” (Art. 23). Since 1851 the constitu 
tions have contained the further provision (now Art 
15, Sec that, “In the trial of all criminal cases, 
the jury shall be the Judges of Law, as well as of 
fact.” No question has even been raised in Mary 
land as to the consistency of allowing trial without 
a jury when the accused desires it. 

So in this State the practice is one of respect 
able age, and it seems to Maryland lawyers to be 
fully natural a feature of the administration of 
criminal justice as does the jury trial. They have 
been quite unaware that there was anything extraot 
dinary in it, and are always surprised when they 
learn that in other jurisdictions an accused cannot 
have a trial without a jury if he wishes it. 

\ docket of jury trials only is something of 
which Maryland lawyers can hardly conceive ; and 
it would dismay them. It would slow down the 
court work greatly, and the courts would have to 
be multiplied to cope with the work. And, of 
course, the demands upon citizens for jury service 
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would be increased. 

Within the memories of living 
greater number of trials in criminal cases in Balti 
more City have been held before judges alone. A 
like experience is reported from the county courts 
In the year 1924 over 90 per cent of all the cases 
tried in the Criminal Court of Baltimore City were 
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showed 70 per cent so tried | this is probably 


the lowest percentag vy likely in the course of 
any ol the variatio1 Or rily two criminal 
courts are sufficient to care f the criminal dockets 
in the city, which ha population of nearly 800,000 


1 11 
{ 1 | 


At times there is not enough u shed business for 


two courts, and one is able to keep up the work. It 


is ordinarily possible o] ils without any 
delay beyond such time as may be needed for 
preparation, and there are tim when the court 
seems too close ¢ tl hee the Grand Jury, 
when the court is prepared to give trial on the day 


after indictment For some ears, now, only one 


jury panel has been kept i1 ttendance upon the 
two criminal courts, and, ¢ n so, the jurymen 
spend much of their time tting de as spectators 


Of the 1,500 criminal es docketed during the four 
months of the January, 1925, Term of the 

Court of Baltimove City all except 177, mostly those 
last docke ted, were disposed before the final day 
of the Unquestionably} s comparatively 
rapid disposal of busin¢ ue to the 
of trials without juri There is no 
length for trials that form, of course, but 


term 
prev alencs 
common 


they 


are very much shorter than jury trials It seem 
safe to say, for a guess, that the non-jury trial of a 
given case requires no mort tl 1 third of the tim 


which 
with a jury. 
familiar with the criminal court work 

It may not amiss t here 
necticut, under a statute, Chapter 267, 
the Public Acts 1921. 
now held before the court alone, at the election of 
the accused, and the clerk of the court in the city 
of Hartford reports that, “since this law went into 
effect have 
roughly about 70 per cent of the cases tried by the 


Court and about 30 per cent by the jury.” 
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considerations must influence the choice and incline 
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are more important reaso1 Fear of the effect of 
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popular prejudice upon iu either 
the nature of the charge, o1 cause of 
connected with th ’ used personally, is a very 
frequent ground of « rer It is con 


fendants with ki n bad records to 
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something 


mon for de- 
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before the court alone And when the crime has 
aroused anger in the commu! ity from which the 
jury is chosen, trial before the court is frequently 
preferred For instance, a group of automobile 
bandits charged with having robbed a county bank, 
and having incidentally killed one of its officers, a 
crime which stirred not only the neighborhood, but 
the whole State besides, elected trial before the 
court on the charge of m ind all but cne 
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Charges of a re ting nature, as of 
women -d more frequent! 
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is needed, and counsel on bot! have ad 
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elected to single courts, and thus estricted that 
none could go into the criminal « t to assist \ 
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By 


testimony of the prisoner’s presence elsewhere at 
the time of the commission of the crime that the 
prosecuting witness declared he was afraid he 
might have been misled by a resemblance. The 
man was, of course, acquitted. 

Arguments on the facts are often omitted in 
the courts of Baltimore City in these cases, too 
often, perhaps. The judges sometimes have to call 
for the assistance of argument. 

There is some difficulty in the situation which 
results from a difference in the elections of two or 
more persons jointly indicted, and who should be 
tried jointly. In Baltimore City it has been the 
practice to hold the joint trial unaffected by the 
difference ; the judge and the jury had been hearing 
the evidence of the witnesses once for all, and while 
the jury was out, determining its verdict as to de- 
fendants who had elected a jury trial, the judge 
rendered his verdict as to the remainder. But in the 
case of McClelland vs. State, 138 Md. 533, the Court 
of Appeals disapproved this practice. So the right 
to elect the form of trial carries with it a right to 
compel a severance and separate trials in any case 
on joint indictment. The tactical resources of de 
fendants are, of course, added to by this. 

Of course, a trial before the court throws a 
greater burden on the judge than he ordinarily has 
in a jury trial, and an election of the latter form 
sometimes brings him a welcome respite. However, 
counsel on both sides ordinarily conduct a non-jury 
trial in a spirit of helpfulness to the court. 
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hrough 


gime exists in 
e, was brought 
by France and 
Mexico to 


Texas, New Mexico and California, and has been 
adopted by Arizona, Washington, Idaho and Ne- 
vada. It is believed to be a modification, under the 
influence of Roman civil law, of the customs of cer- 
tain Germanic tribes, and to have been introduced 
into France by the Franks and into Spain by the 
Goths. 

Under the community system the husband and 
wife are regarded as constituting a marital com- 
munity, and all property acquired by either during 
the marriage, with a few exceptions, becomes the 
property of the community; the husband is the 
managing agent, during his life; upon his death the 
wife is entitled to one-half of what remains after 
payment of debts. These are the general principles, 
but there are many variations in details by reason 
of differing statutory provisions. In France and 
Germany the rights and obligations of husband and 
wife respectively are regulated by full statutory 
enactments, and the same is true of Louisiana 
among the American states; in Spain, Mexico and 
Porto Rico, prior to 1889, the relation was governed 
by numerous provisions of ancient Spanish stat- 
utes; since 1889 the Spanish Code Civil, adopted 
in that year, has been in force in Spain, and, with 
subsequent statutory modifications, in Porto Rico; 
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include real property situated in California and per- 
sonal property wherever situated, even though ac- 
quired while they were domiciled elsewhere, which 
would have been separate property if acquired while 
they were domiciled in California. When property 
is conveyed to a married woman by an instrument 
in writing, it is presumed to be her separate prop 
erty. 


2. Control of Community Property 


In all of these states the husband has the man 
agement and control of all community personal 
property, with the exceptions referred to above; in 
some of them (California, New Mexico, Nevada 
and Washington) the statutes provide that he shall 
have “the sole power of disposition, other than 
testamentary, as he has of his separate estate.” In 
all except ‘Texas and Nevada the statutes require 
the wife to join in any conveyance or incumbrance 
of community real estate; in Texas and Nevada 
they provide that all the common property can be 
disposed of by the husband only, except that both 
must join in disposing of the homestead. In Cali 
fornia and New Mexico the husband cannot make 
a gift of community property or convey it except 
for a valuable consideration, without his wife's con 
sent. In Washington the community real estate is 
expressly made subject to the lien of judgments for 
community debts. 


3 Dissolution by Divorce 


in all of these states except Washington, there 
are provisions for distribution of the community 
property in the event of divorce. In Arizona and 
Texas, the court is empowered to make such divi- 
sion as it deems just and proper, except that in 
lexas neither party can be compelled to divest 
himself or herself of real estate; in California, Idaho 
and Nevada, the property must be equally divided, 
unless the divorce is for adultery or extreme cruelty, 
in which case the court may divide as it deems best. 
New Mexico also authorizes judicial division in the 
event of a permanent separation. 


4. Dissolution by Death 


In all of these six states, on the death of the 
husband one-half of the community property re- 
maining after the payment of the community debts 
belongs to the wife absolutely; in other respects 
the laws differ greatly. 

In Arizona, upon the death of either spouse the 
survivor takes one-half of the community property ; 
the other half may be disposed of by the will of the 
deceased, and if not so disposed of, goes to his or 
her descendants; if there is no testamentary dis- 
position, and no descendants, the survivor takes 
the whole. If there is a homestead, it goes to the 
survivor; if there is none the court may set aside 
one for the survivor out of the community property. 

In California, prior to 1923, upon the death of 
the wife the entire community property vested in 
the husband, without administration, with certain 
exceptions. By a statute adopted in that year, 
either spouse may bequeath his or her half of the 
community property. 

In Idaho one-half goes to the surviving hus- 
band or wife, the other half is subject to testamen- 
tary disposition by the decedent in favor only of 
his, her or their children, or a parent of either the 
husband or wife; if the bequest or devise is to a 
parent, the decedent cannot dispose of more than 
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es; and maternity 
often dis- 
ical scic ntists, but 
treatment of them 
health. Such a 
ue to sanitarians 
, especially in view 


been 


1 


re effective correla- 


1 


health agencies 
nts of the United 
health is, in fact, 
itional government 
he development of 
the 
by 


ject and also 


shown 


rnment Research, Washington, D. C. 


the messages of the Presidents, have been cd 
}1 


scribed 
Public Health and the Police Power 


The important decisions on public health range 
over a period of one hundred years, as the first to 
leal directly with subject was not delivefed until 
thirty-five years after the adoption of the Constitu 
tion. In 1824 Chief Justice Marshall presented his 
famous opinion in Gibbons v. Ogden,? a decision 
which established the proposition that navigation 
is a part of commerce and that the regulation of 
commerce is a Federal and not a State function. 
Since this case held unconstitutional a law of New 
York granting to Robert Livingston and Robert 
Fulton exclusive navigation privileges of waters in 
that state, on the grounds that such regulation was 
a Federal matter, the court found it necessary to 
discuss the scope of state laws. Both sides in their 
arguments had used quarantine acts as examples 
upholding their particular contentions, and so Mr 
Marshall paid some attention to the subject, saying 
of laws coming under the police power: 


4 


[hey form a portion of that immense mass of legisla- 
tion which embraces everything within the territory of 
the State, not surrendered to the general government; 
all which can most advantageously be exercised by the 
Inspection laws, quarantine laws, health 
description are component parts of 


states themselves. 

laws of every 

this mass.” 
He also mentioned the Federal quarantine acts of 
1796 and 1799, and says that the local laws on this 
subject are undoubtedly constitutional, but that 
Congress can, nevertheless regulate commerce. A 
significant statement refers to “the acknowledged 
power of a State, to provide for the health of its 
citizens.” This decision, though not induced by 
a health matter, is often cited as having established 
the proposition that while the care of the public 
health is a part of the police power, the regulation 
of commerce is exclusively for the Federal govern 
ment. More exact pronouncements of the relation 
ship between State health regulations and the Fed 
eral control of commerce were to come frequently 
in later years. 

Three years after Gibbons v. 
state law was held unconstitutional as an infringe 
ment on Federal rights and power. This was in 
the case of Brown v. Maryland,‘ in which a require- 
ment of licenses for importers and wholesalers was 


Ogden another 


declared invalid. In the course of this decision, 

1. Chronological Development of Federal Health Legislation and 

Pul Hea and Medical Activities Public Health Keports, July 

$, 1925. I S. Public Health Service Public Health in the Messages 
residents. 


Wheat. 1. 6 L 
9 Wheat. 20 
Wheat. 419. 6 I 
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Chief Justice Mar shall again took occasion to 
uphold inspection laws as an exception to the prohi 
bition against with 


Ntate inter 





commerce 








saying, “Indeed tl iws of the United States ex 
pressly sanction the healtl yf a state.”® The 
case for the State in Brown v. M ind was argued 
by Roger Taney, who twent ears later, as Chief 
Justice of the S ne Court is to deliver an 
opinion in the Licenses Cas¢e [hese decisions 
upheld State laws of Massachusetts, Rhode Island, 


and New Hampshire requiring licenses for the sale 
of liquor. These licenses were 
grounds that they were within tl 
the States, especially with regard to the duty to 
protect the public health and the public morals. As 
Mr. Taney said, “A Stat is not bound 
. . . to abstain from the pa [ law 
which it may d2em necessary} to guard 
the health . . . of its ci although such 
law may or diminish the 
profits of the importer, or lessen the f 
general government.”’ There was much discussion 
in these cases of pu | hasa part of police 
power, Mr. Justice \ verything 
prejudicial to the healtl r morals of a city 
be removed.” 

Just as the License cas« 
of the police power, tl Passenge! 
later (1849) indicated its lin 
first 


justified on the 
l¢ police powel! ol 








sage or any 


discourage imp 


revenue of the 


saying, “EF 


may 


inted to the extent 
Cases” two years 
This was the 
this 


itations. 


instance of a controversy before court 


which had arisen from what was apparently a 
health matter, as one of the laws assailed was a 


vessels a tax which 
commissioner. Che 
intine, however, l 


New York statute 
collected by 


was not 


was 
revenue 
the court 
similar one in Massachusett ere 
as interfering wit 
York was held not to be a true 
Mr. Justice McLean said, 
health, and the 
restricted to appropriate 
\nother brief decision 11 1873, Pee te Vv 
held that a State to defr rantine 
vessels. 


used fo and 
that tl law and a 
unconstitutional 
The act of New 
health law, for as 
guarding the safety, 
citizens, a State is 
nstitutional means.” 


Morgan, 


expenses Cal 


decres somewhat 


morals 


not impose a tonnage tax 
Nuisances and the Police Power 


The last quarter teenth century saw 


a number of decisiot nificance to public 
health. In 1872, the Slaughter House Cases’ 
upheld a State law regulat slaughter houses as 
a proper police measure, for the health and com 
fort of the people hi Lv 1 Louisiana 


Statute, 


had granted to one corporation the exclusive rig 





to maintain slaughter houses in that State and it 
was attacked on this ground \ divided court 
upheld the law, however. In 1878 another nuisance: 
case arose, that of Fertilizing Company v. Hyde 


Park,'? from Illinois H 1 municipal « 


to abate nuisances w held superior to a chartet 

granting certain privileges to a corporation 

Nuisance abatement was declared to be part of the 
T) ' } ref ! ads ] 


police powel 
twentieth century, a h ‘r more other deci 
sions invol led 
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In 1904 Dobbins v. Los Angeles ne 

municipal ordinance fixing limits i which ga 
works might be erected, this bei nsidered be 
yond the scope of the police pow il rality 
with which courts should construc il health regu 
lations was, however, expressed Ticé Jay it 


these words, “It may be admitted that every intend 


ment is to be made in favor of thx fulness t] 
exercise of municipal power, mak culations t 
promote the public health and satet nd that it 

not the province of the courts, except 1 ir Cast 
to interfere with the exercise of th wer repos¢ 


by law in municipal corporatiot1 rotecti 
of local rights and the health a: elfare of the 
} 


people of the community.”* 


Shortly thereafter the court sustain¢ icipa 
ordinances regulating the disposal garbage, as 
health regulations. These cases, California Reduc 
tion Company v. Sanitary Reducti Works,*® at 
Gardner v. Michigan’® were decid 1905, Justice 
Harlan reading the opinion. Sanitarians today d 
not consider garbage disposal of § t significance 
to public health and, in fact, clas sance contré 


1 


| 
I r€latively 


minor importanc: 


aS OU! i 
tration. Nuisances have, howeve ulke 
large in public health law, perl il perly si 

In 1907 the Supreme Court g ted an injun 
tion to restrain a manufacturing t from dis 
charging noxious fumes to the t of the 
inhabitants of a neighboring Stat t] 


lennesses 


case of Ueorgia Vv. 


ocal ordinan¢ e pl 


( ( | ‘ 
years later a | 
city limits fot 


Laurel Hill Cemetery v. Sat 


Sanitary reaso1 is upl 1 i 


it t court 





stating that the legislatut to call 
this a public health matter, that Mod 
ern sanitary science would not to admit 
it to be at all concerned witl tl In 1916 
municips rdinance relative t ke ment 
was sustained in Northwestern |! ndt ( Vs 
Des Moines and in 1921 street ing s de 
clared in Harris v. D. ¢ t 1 governmenta 
functi nunicipalities, f e protection o 
health Previously, in 1913 
quiring property to be connect th a publi 
sewer had been sustained in Hut \ 
dosta 
State versus State 
Che Georgia v. Tennessee ‘ 190, 

had been preceded by severa thers f similar 
nature involving controversi tween States 
themselves Towards the end the nineteenth 
century yellow fever was prevalent in N Yrleans 
and the State health office f Tex iced 
quarantine against persons and materials that 
city. The state of Louisiana tl brought at 

iginal actior against the State ¥ t the 
Supreme Court in 1900, after 1 dis« ion as 
to what constituted a cause o States 
ai the case on the ¢ state 
he mece had exceed I 

4 19 > 2 
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des, t tate of Louisiana as such was not 
ern ewhat difficult to reconcile this 
which arose between States 

é tters In 1901, for instance, 
gainst Illinois** on account 

langer of ge pollution of the Mississippi 


Shiras said, “But it must surely 


the health and comfort of the 
t State e threatened, the State is 
per pai to represent and defend them.” 
t ed to be brought, but after 
entatio1 e case, the court in 1905 refused 
grant the t > In 1925 the Supreme 
hand n an opinion in the case of the 
tary D Chicag ' United States,** 
i tl tary District from drawing more 
lisposal than was permitted by 
Secre \ In 1921 an injunction had 
denied t o-called Passaic Valley Sewage 
in York brought svit against New 
( t suggested tat cooperation 
e than court action in solving 

Ani! Diseases and Quarantine 
t t e time as the early nuisance cases 
( long line decisions regarding 
to regulate and control animals 
Hannil Husen,”* decided in 
i prohibiting the driv 
it Tex ttle into Missouri between March 
Noven s unconstitutional as more than a 
Mr. Justice Strong characterized 
: int e with interstate commerce, say- 
ile nhesitatingly admit that a State 
{ ry laws, and laws for the protec- 
( y, health, or property within its 
1y prevent persons and animals 
ering tagious infectious diseases, 
m entering the State; while for 
1 rotection it may establish quar- 
able inspection laws, it may not 
fere th transportation into or through the 
te, beyot hat is absolutely necessary for self 
zen years later, in Kimmish v. 
v providing a basis of damage 
g the spread of Texas fever in 
( and in 1898, in Missouri, etc., R 
v. H similar law was sustained. Ras- 


$e lecided in 1901, approved a State 
stinction between this 
Hannibal v. Husen being 
was discriminatory, 
le in t er it was not. Smith v. St. Louis,™ 
( lo.*4 and Asbell v. Kansas*® follow 
these, there occurs 

power. 


Quarantine and General Health Matters 


° 4] 1:.. 
S101 | e porce 


decisions affecting health laws 
wer, a nun ber of others of im- 
intine and general health were de- 
red S 1885, such cases have, in fact, 
4 - i I 4 
l S. Publ Healtt 
‘ 4 t 
n 
1S. ( ‘4 Ed. 820 
s' 21S. Ct. ¢ 45 Ed. 847 
‘ 7, 23 S. 2, 47 L. Ed. 108 

























































occurred almost yearly, and sometimes there have 
been several in a year. The decision in Barbier v. 
Connolly,** rendered in 1865, upheld as a proper 
police regulation a San Francisco ordinance regu- 
lating laundries and requiring a certificate from the 
health officer and fire warden. In the following 
year, however, in Yick Wo v. Hopkins™ an ordi 
nance of the same city was held void for discrimina- 
tion against Chinese laundrymen. A State quaran- 
tine law was upheld in 1886 in Morgan v. Louis- 
iana,** even though fees were imposed. The Court 
in its decision recognized the right of the Federal 
Government to provide a national quarantine sys 
tem, though such a law was not actually passed by 
Congress until afterwards in 1893. Mugler v. Kan- 
sas (1887),*° Lawton v. Steele (1894),*° and Hen- 
nington v. Georgia (1895)*' were cases of impor- 
tance to public health in succeeding years though 
none of them was directly on that subject but dealt 
with the scope of the police power. In 1902 oc- 
curred the decision in Compagnie Frangaise de 
Navigation a Vapeur v. Louisiana State Board of 
Health,*® which sustained a State law excluding 
healthy persons from unhealthy localities. This 
opinion also upheld the Federal quarantine law of 
1893.*° A Federal law of 1903 excluding aliens with 
contagious disease was pronounced valid in Oceanic 
Steam Navigation Company v. Stranahan,** decided 
in 1909. 

Compulsory vaccination laws of a State were 
upheld in 1904 in the notable case of Jacobson v. 
Massachusetts.*® Previously, in Lawton v. Steele 
the Court had remarked obiter that compulsory vac- 
cination of children formed a part of the police 
power. In the Jacobson case, however, this issue 
was squarely before it and the Court decided that 
it was solely the function of the legislature to decide 
that vaccination was efficacious and necessary to 
preserve public health. A law to this effect was a 
valid exercise of police power and its administra- 
tion could be delegated to local authorities. Again 
in 1922 in Zucht v. King,** exactly the same stand 
was taken. 

Purity and Adulteration of Foods 

The United States Supreme Court has been 
called upon to decide many cases having to do with 
foods and food products and their regulation either 
by State or the Federal Government. Some of these 
cases have, however, pertained more to fraud than 
to the public health. The first of these, Powell v 
Pennsylvania," decided in 1888, was concerned with 
oleomargarine, and upheld a State law regulating 
this commodity. A similar result was reached in 
1894 in Plumley v. Massachusetts,** but in Schollen- 
berger v. Pennsylvania,* in 1897, it was held that 
while oleomargarine could be regulated within a 
State, it could not be excluded from a State, being 
a proper article of commerce. Capital City Dairy 
v. Ohio® in 1902 sustained a State law requiring 
analysis of oleomargarine by the State, and McCray 
t. 357. 28 L. Ed. 923 
Ct. 1064 80 L. Ed. 220 
t, 1114, 80 L. Ed. 287 


Ct. 273, 31 L. Ed. 205 
499, 38 L. Fd. 338 
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v. U. S.™ in 1904 upheld the Federal tax which had 


been imposed on this substance in 1886. 

Milk control regulati vere found good in 
five important decisions in the early 1900’s. The 
Reid v. Colorado (1902) case mentioned above held 
that impure milk could be kept out of a municipality, 
while Fischer v. St. Louis®? in 1904 refused to hold 
invalid a municipal ordinance, authorized by the 
State, which prohibited the erection of a cow stable 
within the city limits. Lieberman v. Van De Carr, 
the leading case on this subject, sustained in 1904 a 
local sanitary code regulating milk, and St. John 
New York,** which followed it in 1906, said that 
such legislation might properly classify persons and 





objects for the purpose of regulation. 

‘ Other decisions pertaining to foods are those 
upholding the Federal Pure Food and Drugs Act 
of 1906;°° an important decision in 1908, North 


American Cold Storage | v. Chicago,®® which held 
~ 4 
valid a municipal ordinance the seizure and de 


struction of unwholesome food; while State law 
regulating the quality of ice cream and the manu 
facture and sale of milk blended with fats other thai 
milk fats were upheld in Hutchison Ice Cream ¢ 
v. lowa™’ (1916) and Hebe ( Shaw®® (1919), re 
spectively. \ general pu law of a State 
upheld in Price Illinois 1915 

Industrial Conditions Affecting Health 

Hours of labor and other industrial conditions 
affecting health which the States have attempted to 
control have presented some knotty problems to the 
Supreme Court. In 1898 in Holden v. Hardy® a 
Utah statute restricting the labor of miners to eig 
hours a day was adjudged a good health law, and in 
1903 an eight-hour day for State and municipal em 
ployees was pronounced valid in Atkin v. Kansas. 
In 1905, however, came the much discussed case of 
Lochner v. New York,® in which a divided court 
reversed the action of the Court of Appeals of New 
York and held unconstitutional a State law limiting 








the hours of labor of bakers The reason given for 
this decision was that the law in question had ex 
ceeded the limits of the police power, was not valid 


as a health law, and was an improper interference 
with the freedom of contract. From the standpoint 


of public health, the opinion was wrong, and able 
writers have questioned its legal soundness. The 
Court set itself up as a fact finding body though 
that was the function of the legislature, a function 


which has been readily accepted in many other deci 
sions, such as that of Jacobson v. Massachusetts 
At any rate, the Court subsequently has more o1 


less ignored this decision and Bunting v. Oregon,‘ 
decided in 1917 practically overruled it by uphold 
ing a State law regulating hours of labor 


ons especially affecting womet 





Industrial cond 
have fared more liberally in the opinions. for in 1908 





a State law gulatine hours of labor for females 
was upheld in Mullet lregon,™ as essential ti 
the welfare of the race and s« ral similar measure 
1 19053 U.S Ss ¢ ‘ 8 A Cas 5f 
2,19 U. S 8 I S 
; 199 | Ss S { 3 
T ~ 


g 248 1 S 
9. 238 | Ss. 44 S 8 T I 401 
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Subsidies to tnos¢ 


—_ 


act. The Court deni the suit 


neither of the pla ntiti had suth 


ing a cause of action, and did not actu 
pass upon the constitutionality 
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eparti evoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
ng t Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 
)? 
: Among Recent Books 
FE d f the Lawyer. A Study One is tempted to say that it ought to be in the 
it! By Henry Wynans Jessup. library of every lawyer; certainly it should be 
New Yo G. A. Jennings Co., Inc., 1925. recommended to every student of the law. 
XI ; his book contains, in 258 ’ Freperirc C. Woopwarp. 
‘ ges, ex mplete index, a surprising University of Chicago. 
1] material. In the cane oe 
s. wedens re found a preface _- /Mfertor ( riminal Courts Act of the ¢ ity of 
Bar Association’s ‘ew York, Macmillan, New York, pp. XII, 529; 
he aii n introduction by Charles A, annotated by W. Bruce Cobb. $4.00. The prepa 
ts. Part I con ration of this volume was undertaken as its author 
88 questions, ranging expresses it, “because of the importance of the 
V “Should a lawyer inferior courts of criminal jurisdiction.” Judge 
st or untrue charge made Cobb, the author, is one of the Magistrates ap- 
ssional capacity Most inter pointed under the Act and an examination of the 
g _ swer to the ques- yolume will demonstrate that he was abundantly 
’ ‘What nons! on page 11, wherein, atter qualified for the task which he assumed. 
ressing 1 nviction that the A. B. A. Canons The Inferior Criminal Courts Act is a product 
bot! e and t specific, he ittempts of the labors of the so-called Page Commission, 
y i Decalogue of professional obli- which was created in 1908, to inquire into the 
: as y cl and forceful, this abuses and weaknesses of the system of administer- 
' loguc rough estimate runs to about 1200 ing criminal justice, which had theretofore obtained 
2 tly is of doubtful utility. Most in the City of New York. The Commission’s labors 
( ents know, in a general way, culminated in the enactment in 1910, of the measure 
) igations. What they chiefly which gives title to this volume. 
| pecific points, and this they are The statute is, of course, purely local in its 
re lil 1 in tl \. B. A Canons or Im application, being confined in its operation to the 
‘ er part Mr. Jessup’s book than in his Deca- City of New York. Its utility as an instrument for 
elevating the standard of administration of criminal 
32 moot urt questions with justice in the City of New York cannot be gainsaid. 
without answetS. Tt should be a source of light and guidance to any 
eA Canons of Judicial o¢ our larger cities, which have like problems await- 
‘ ue ‘art IV, legal ques ing solution. 
iwyer’s professional rights, with The Act defines the powers and jurisdictions of 
| igan's Vase Legal Ethics and the Court of Special Sessions and the City Magis- 
umbet ecisions; Part V, the rules of Sif trates’ Court in the City of New York. The juris- 
latt Hoffman’s resolutions; Part VI, giction of Special Sessions is limited to offenses 
2 qi swered by the Committee on Pro- of the grade of misdemeanors. Trial Terms are 
the New York: ¢ ounty Lawyers conducted by three Justices, without a jury. A 
t VI nmary of causes 10f tremendous volume of business is disposed of and 
vers in New York _ if space permitted, a comparison thereof with that 
was for many years a member of disposed of by jury trial in the Court of General 
e well n Committee on Professional Ethics Sessions would be both significant and illuminating, 
County Lawyers’ Association, jy jts disclosure of reasons for the “law’s delay” 
.ordinary activity and its uncom- jn the disposition of criminal cases. By an amend- 
sing erence to the highest standards has pent adopted in 1915, a Court of Special Sessions 
S exam pi similar committees may, with the consent of the defendant, be held 
| erywhe He is obviously devoted, heart and py one Magistrate where the offense charged is of 
to t maintenance the best traditions of 4 minor nature, such as violation of a Corporation 
His book is labor of love, but Ordinance. or of the Highway Law, Labor Law, 
fession under a debt of gratitude Tenement House Law and the like. 
1 s well adapted as Costigan’s A Children’s Court was also established, but 
11 instruction in Legal Ethics, it thanks to the beneficent provisions of a constitu- 
be great value to teachers and to members tional amendment, adopted in 1912, a new tribunal 


n character. grievances and ethics 


was created by legislative enactment in 1924, to 
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which has been assigned complete jurisdiction in 


all cases of juvenile delinquency and which is also 
vested with broad equity powers in the matter of 
the guardianship and protection of the young. 

The more important provisions of the statute 
are those which relate to the Magistrates’ Court 
Many of them possess considerable significance for 
social welfare students. A Family Court, where 
domestic entanglements are unravelled, a separate 
Women’s Court. and a Probation Court, are a few 
of the manifestations of the humanitarian spirit in 
which this legislation was framed 

The work is a complete manual of practice and 
procedure in the Magistrates Court and the Court 
of Special Sessions, but, it is indeed much more than 
this. A wealth of material is disclosed of consider- 
able historic interest, such as would ordinarily find 
no place in a volume of this type. Particularly in- 
teresting are pages treating with the origin and 
growth of the office of Magistrate since early 
Colonial days in the State of New York. The origin 
of the Court of Special Sessions is also traced. 

The annotations cover a very broad field and 
disclose an extent of and a measure of 
intelligent selection which warrants high praise. 

The volume lends an enhanced dignity to the 
Court of which Judge Cobb is so useful a member. 

TERENCE J. McMANus. 

The Anatomy of the Law, by Adolph J. Roden- 
beck. Boston: Little, Brown & Co. Pp. es. 292. 
$4.00. In this book it is the object of the author to 
construct a classification or skeleton 
structure on which may be systematically hung all 
possible material having to do with law and juristic 
science. He makes no effort himself to supply any 
of this substantive discussion which would form 
the body of the law, but hopes to make such efforts 
by others more successful by pointing out what, 
from a purely abstract standpoint, the ramifications 
of the problem are. Probably most of Judge Roden- 
beck’s readers will find themselves more or less fre- 
quently in disagreement with him—in no subject, 
very likely, would there b less chance of attaining 
unanimity than in the construction of such a scheme 
of classification. The reviewer is no exception 
There is a monotonous division of almost every 
subject into the general part and the special part, 
each of which is likely in turn to be subdivided into 
a general part and a special part, and so on. The 
effect is like looking into two mirrors, one opposite 
the other; doubtless the result lacks nothing in com- 
constant repetition 


research 


scheme of 


pleteness but the monotony ol 
of the same image soon makes the whole thing 
nothing but a blur. More specific criticisms are 


also open. Thus “personal torts” are subdivided 
into direct ones, are said to include injury 
to one’s reputation, and i1 direct ones, which include 
alienation of the affections of one’s wife. Yet in 
both the wrong consists in causing a third person 
to change his toward the injured party, 
hence there is as much directness in the one as in 
the other. In the matter of contractual law the 
treatment commences quite properly by examining 
the nature of the contract itself and then switches 
to further subclassification based on the nature of 
the party making the contract, viz., whether with 
reference to such a person as he it is an occupational 
or a nonoccupational one. Nor is any notice given 
to the obvious point that what may be occupational 


to one of the two parties may not be so to the 


which 


feelings 


other. Yet more points of disagre 
advanced, but with little usefulnes 
much in it to be commended, not 1 
itself 
it may do in stirring up thin 
methods of achieving his end whic! 
laudable modesty seems to regal 


and favor 


New York. 
The Consolidation of Railroad 
W. Splawn. New York: Mact1 
$3.00. The author, as a membet 


road Commission, has had a fav 


to make a close study of the cons 
f the Transportation 


+} 


growing out of the provisions of 
Act, 1920. In this book he reviev 

ation and gives his own opinions 
cidedly hostile to compulsory consi 
lieves that neither of its two maj 

be achieved, viz., 
aid to the w eaker roads. 


+1 


more economi 


He als 


Ripley plan and the so-called “ten 


the Interstate Commerce Commis 
out their defects as well as show 
possibility of formulating any | 


not be open to at least some ser! 


important among his criticisms 

that the making of any perma! 
plan would require a knowledge 
possible of attainment, and the 
both the plans formulated have 
of the primary object of aiding the 
with the strong 
which may 
as the sta 


align themselves 
attain other objects 
equally as desirable 
which certainly are largely incot 


Decidedly unusual among 
Old Yellow Book, by J. M 
Law Publishing Co. Pp. XV 699 
Browning in his long poem, the Rit 
has given us an account of an autl 
which occurred in Rome in 16 
parently excited wide interest 
entire description was derived 
discovered by the poet by mere cha 


Gest 
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does for clearer thinking bu 
Kl 


ement I 
S The e€ 18 als 
erely for what 1 
t so f wha 
l others, twe 
e author wit! 

‘ hop 


yy Walter M 


in Pp. 290 
he Texas Rail 

ible opportunity 
lidat 


lidation plans 
situ 
1 are de 
lati l He be 


vould 


the entire 


i 


I and 
attacks both the 


ato? 


plan ’ of 
I 


yn, by pointing 
the utter im 
vhich would 


ticism. Most 


ute’s object but 


ble with it 


ri¢ , 
y | cs is The 
Boston: Chipman 
$7.00 Robert 


al d the Book, 
ntic murder trial 
and which ap- 
the time. The 
old volume 


nce. The present 


author wished to make an investigation f his own 
into the source material and the present volume is 
the result. It will have a doul appeal, both to 

f its bearing on 


those primarily interested becaus 
a famous poem (whose historical 
it frequently attacks) and t 

procedure in the period imm«e di 
The arguments of couns¢ 


' 
them 


caria. 
tions of law advanced by 


pressing the view, by the fac 
rth the 


the subjects treated are worth 
profession 


d legal accuracy 
criminal 


ntc ot 


, en 
y preceding Bec- 


I d the propost- 
analyzed with 
instaking 





minute care. This, together with the pal 
examination into the authorit the civil law 
casting light on the matters 1 1 ake of the 
book a surprising, but real, c ibuti to legal 
history. Its presentation is made more graceful 
by the wide range of general reading disclosed by 
Judge Gest. E. W. PuTTKAMMER. 
Contributions 
[he articles and letters uted to the 
JourNAL are signed with the names initials of the 
writers, and the Board of Editors assumes no re 
sponsibility for the opinions therein, beyond ex 
t publication, that 


attention of the 
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ederal Jurisdiction 11 


Pre ceeding . 


REVIEW OF RECENT SUPREME COURT DECISIONS 


nin Ancillary Proceedings—Necessary Parties in Water Right Foreclosure 
Where Aggregate Amount of Separate Claims Is Employed to Determine 


Federal Jurisdiction—Cases Involving Assignee Clause of Judicial Code—Writ of 
Error and Criminal Appeals—Habeas Corpus and Res Judicata—Failure of In- 
dictment to Allege Venue Cannot Be Pleaded in Habeas Corpus Proceedings 


By Epcar Bronson TOLMAN 


Jurisdiction,—Ancillary Proceedings 

A Federal Court which has decreed a foreclosure of 
ilroad property retains jurisdiction of an 
incillary suit brought by plaintiff against third parties to 
jetermine the validity of an alleged contract which would 
burden the operation of the road. 

{ rust | npan f New York v. 
469, Sup. Ct. Rep 


The Dist Court for the Southern District of 
losu a mortgage on a 

is railroa ind in 1922 confirmed the mortgage 
1 deed to the pur- 
ser. Just before the sale, however, the mortgagee 
ht suit as st the County of Anderson, Texas, 
ty gal municipal officers, 
king to det ne the validity of claims which de- 
lants wert king, based upon an old contract by 
ich a pre wner of the railroad had obligated 
elf forever to maintain its general offices and shops 
-alestine he mortgagee asserted that defendants 
king to enforce this’ contract, and that its 
nforcement ild place a heavy burden upon the 
ration of railroad. Complainant sought, in ask- 
the District Court for relief, to take advantage 

a provision in the decree « f foreclosure whereby the 
isdiction to determine any questions 

ffectine th e to the property or that might be 
é 1 se or substance of the suit. On 
tion of defendants, the district court held that it 
no jut tion. and dismissed the cause. The 
rtgagee certified the question of jurisdiction upon 
1 to the Supreme Court, and there the decree 


al irect tne execution OI! 


the opinion of the 


’ troversy that is ancil- 
the for sure suit, the district 
The rule permitting third persons 
ts in federal courts to enforce their claims 
perty there impounded is stated in Hoff- 
It is settled that 
ress of a suit in a federal court property 
t court’s custody and control, third 
terests in or liens upon the property 
I court for the purpose 

tecting and enforcing their claims, 
or adjudicate their 
f impounded the property. Power to 
il t laims is incident to the jurisdiction ac- 


264 U. S 552, 558 


red in t suit wherein the impounding occurs, and 
a petition to intervene pro miteresse suo 
ill. But in either case the proceeding 

\ Ancillary suits are not limited to 

se initiat y persons w lesire to come in and have 
red. Such a suit may be maintained 
y pla the principal suit against strangers t 
he record to determine a controversy having relation t 


the property in the custody of the court and which, in 
justice to the parties before the court, ought to be de- 
termined in the principal suit. 

He concluded: 

Taking the allegations of the complaint to be true, the 
maintenance of the general offices, shops and roundhouses 
at Palestine burdens and restricts operation, requires great 
and unnecessary expenditures and correspondingly di- 
minishes the value of the railroad. If, as asserted in the 
complaint, the claims and insistence of the defendants are 
groundless, plaintiff had a right to have the property sold 
free from such burdens and restrictions. The controversy 
has direct relation to the operation, use and value of the 
railroad property, and must be held to be ancillary to 
and dependent on the foreclosure suit. 

The case was argued by Messrs. S. B. Dabney 
and H. M. Garwood for the mortgagee and by Mr. 
Nelson Phillips for the municipal authorities. 


Practice in Equity,—Necessary Parties 

In a suit to foreclose a lien on water rights of par- 
ticular purchasers under a contract to reclaim land segre- 
gated from the public domain, by virtue of the Carey Act, 
where the project has failed for insufficient water, the 
holders of other rights under the contract are necessary 
parties. 

Commonwealth Trust Company of Pittsburgh v. 
Smith et al., Adv. Ops. 86, Sup. Ct. Rep. v. 45, p. 26. 

Pursuant to the Carey Act, the State of Idaho 
made a contract with the Federal Government provid- 
ing for the patent to purchasers from the State of 
127,000 acres of public land when the State should have 
reclaimed them by irrigation. At the same time the 
State made a contract with an irrigation company 
providing for the construction and operation of irriga- 
tion works necessary to supply a certain minimum 
amount of water per acre. Having constructed certain 
works, the company sold water rights to settlers, reserv- 
ing a lien on the water rights and the lands to secure 
payment. When water rights covering over 70,000 
acres of land had been sold, it appeared that there was 
not nearly enough water to supply even that much 
acreage. The State Land Board found that there was 
water enough for only 35,000 acres, and certain holders 
of water rights contended there was not enough for 
25,000 acres. In the resulting controversy, this suit was 
brought, among others, by a trust company to whom 
the liens of the irrigation company had been pledged as 
collateral for a loan. The suit was brought to fore- 
close the liens of two certain water-right holders. The 
District Court, and the Circuit Court of Appeals for 
the Ninth Circuit, held that the other holders of water- 
right contracts were necessary parties, and so dismissed 
the bill. Upon appeal to the Supreme Court, the de- 
cree was affirmed. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. The contention of the plaintiff, and the 











































































principal ground which the Court found for rejecting 
it, are sufhciently indicated in the following paragraph: 
The plaintitt takes the position that the suit is simply 


one to foreclose a distinct lien on particular water rights 
and lands, in which the other holders of water-right con 
tracts have no interest, and that a final decree determining 
the issues in the plaintiff's favor and granting the relief 


holders of such con- 


; 


sought can neither affect the other 
tracts nor work any embarrassment or inequity to the de 
fendants. In our opinion that position is not tenable. The 
suit is much more than one for a simple foreclosure. The 
bill sets forth the controversy respecting the water supply 
and does so for the purpose of having it determined. The 
controversy is not peculiar t ntracts sued on but 
reaches and affects all that are outstanding. The con 
tracts, while several in form, are interdependent in sub- 
stance and operation All are effectively tied together by 
the contract between the State and the company, in virtue 
of which they were made, and by what they purport to 
do, which is to entitle their holders to participate on equal 
terms in the use of a common supply of water and to in- 
vest them with proportionate interests in the works by 
which the water is collected and conducted to the places of 
use. As was well said by the District Judge, “In a very 
substantial sense all the settlers are parties to one general 
contract, in the subject matter of which all are interested 
and by virtue of which all have rights so interdependent 
whether they be regarded as joint or several, that the in 
terest of one cannot be defined and adjudged without 
affecting the interests of all others 
The case was argued by Mr. Oliver O. Haga fot 
the company and by Mr. Turner K. Hackman for the 
water-right holders 


the cx 


Practice,—Federal Jurisdiction, Amount Involved 


In a suit to enjoin the collection of separate claims, 
which have a single origin, and which are alleged to have 
been brought pursuant to a conspiracy to injure plaintiff, 
the amount in controversy for purposes of determining 
federal jurisdiction, is the aggregate amount of the claims. 

Sovereign Camp Woodmen of the World v 
O'Neill et al., Adv. Ops. 52, Sup. Ct. Rep. v. 45, p. 49 

This was a suit in equity brought by a fraternal 
organization against twenty-five of its members. The 
bill asked that defendants be enjoined from prosecuting 
their twenty-five separate suits against the organization 
All these twenty-five suits were brought to recover 
traveling expenses claimed in respect of the plaintiffs’ 
attendance as delegates at a meeting of the organization 
None of these separate claims amounted to $3,000 
These plaintiffs had sought to displace at the convention 
other representatives by whom they had been defeated 
as delegates. The organization alleged, in the present 
suit, that the twenty-five separate actions were wholly 
without foundation, and were brought pursuant to a 
conspiracy to harass complainant. Therefore, although 
federal jurisdiction was based solely on diverstty of 
citizenship, the complainant contended that the amount 
involved was the total amount of the claims in the 
twenty-five suits, or more than $3,000. The District 
Court dismissed the bill on the ground that the requisite 
amount was not present, but the Supreme Court, on 
direct appeal, reversed this decree 

Mr. Justice Sanford delivered the opinion of the 
Court. He concluded that the present case fell within 
an exception to the general rule (that in a suit to 
enjoin the prosecution of separate claims having the 
same origin the test for jurisdiction is the amount of 
each separate claim), stated in McDaniel v. Traylor, 
196 U. S. 415. In that case the Court had considered 
the total amount of the claims, because there the de- 
fendants had by a combination and conspiracy procured 
a Probate Court to allow certain claims against the 
estate of complainants’ intestate. After reviewing 
this case, the learned Justice said: 

It is not only alleged that the defendants’ claims are 
withovt foundation. but that they originated and are being 
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prosecuted in the state court in pursuance 
and conspiracy to embarrass and attempt 
ciety [here is no dispute as to the a unt iny par 


ticular claim; and the validity of all 


upon the same issue. A conspiracy to p! 

cert of action, numerous baseless claims ag 
person for the wrongful purpose of harrassing 
ing him, partakes of the nature of a 


spiracy ; and in a suit to enjoin them from being separately 
prosecuted, it must likewise be deemed t t ther 
several claims as one claim for jurisdictional purp 
ing their aggregate amount the value 


controversy. We conclude, therefore, that, on the face 


the bili, the District Court had jurisdicti 
reason of the diversity of citizenship 
-ontroversy 
Mr. T. D. Gresham argued the case for the fra 


ternal organization 

Practice,—Federal Jurisdiction, Amount Involved 
Federal jurisdiction of an action for damages for 

breach of contract to buy goods exceeding $3000 in value 

is not defeated by the fact that the seller, after rescinding 

the contract, sells the goods at a price reducing his actual 

loss below $3000. 


Stein et al. v. Tip-Top Baking Ips. 343 
Sup. Ct. Rep. v. 45, p. 
\n action brought to recover damages for breacl 


of contract to buy foodstuffs worth $5,800 was dis- 


missed by the District Court for the Western District 
of Kentucky on the ground that the amount involved 
was less than three thousand dollars. The facts were 
that plaintiff, after defendant had refused to accept the 
goods, had taken possession of them as his own and a 


year later had sold them for an amount which made his 
than three thousand 
Supreme Court 


net loss on the transaction less 
dollars. Upon writ of error, the 
reversed the judgment. 

Mr. Justice Holmes delivered 
Court, and said: 


the opinion of the 











But obviously the plaintiffs have a claim cannot 
be dismissed as absurd, and on which they are entitled t 
the judgment of the Court. Their allegations that 
on the unjustified refusal of the defendant to accept the 
Badex they rescinded the transaction, and they argue that 
when they did so their rights against the defendant be 
came fixed and that what they may done a year 
afterwards was wholly their own affair es where 
instead of rescinding the seller sells for th lyer’s ac- 
count have no application. The brea f contract oc 
curred i uisville, Kentucky, where px ly the contract 
was mad [If the case is governed the law of that 
otate, as t which it would be prematur to express an 
opinion, we infer that the plaintiffs’ argument ably 
vould be regarded as correct. 


The case was argued by Mr. Charles Carroll for 
the buyer 


the seller and by Mr. Allen P. Dodd for 


Practice,—Federal Jurisdiction 
The statute denying jurisdiction to the district court 
in an action to recover upon any chose in action in favor 
of an assignee unless such suit might have been there 
prosecuted if no assignment had been made, includes a 
suit by an assignee for specific performance of covenants 
in a lease, and for additional relief. 


Realty Holding Company v. Donaldson, Adv. Ops 
621, Sup. Ct. Rep. v. 45, p. 521 

Suit was brought by the assignee of a lease agains 
the lessor for specific performance of the lessor’s undet 


takings in the lease, and, as incidental relief, for at 
injunction against interferences with the assignee unde: 

The original lessee and the lessor wert 
iccount the Dis 


Michigan dis 





the lease 
citizens of the same State, and on this 
trict Court for the Eastern District of 
missed the bill, invoking the assignee clause 


r th e Fed 


































































































REVIEW OF RECENT SUPREME Court DECISIONS 











which is indi- 





l the Supreme 
urt, judg firme 
Mr. Justice erland delivered the opinion of 
e Court ss f his consideration of 
ithorities ippellant, his opinion was as 
lows 
Che | er upon al chose in 
ludes a suit 
l ract or other 
vise » ¢ t cases } An ex 
ation t mplaint discloses that the suit is 
i t covenants ol! 
1st lief sought is purely incidental t 
mail! therefor falls within the 
g decisions, and the court below 
I t vee! f action arising 
d t of 1 ‘ possess property transferred 
1 contract which case the 
or . nv e right of prop 
ue the time, I i suit to entorce 
ig ‘ bligat > as gned < ntract (citing cases) 
al present within the iter cass It is 
re iress an mjury 
propert unt id juired through an as- 
yrasarry tt ent f ntractual obligations 
the Ik g respect of ap- 
nt | ecurit nd they are affected 
5 The cas irgued by Mr. John R. Rood for 
t e assig Ir. John C. Spaulding for the 
{ 
. Federal Jurisdiction—Assignee Clause 
a The assigne« 1use does not exclude the district court 
from jurisdiction cases where the sole ground of federal 
jurisdiction is tl the suit arises under the laws of the 
United States 
' Sox ! Rese Bank of Texas, Adv 
601. Suy Rep. v. 45. p. 528 
Suit wa sht on a promissory note bv a bank 
it received it ndorsement from the original payee. 
laker, payee and endorsee were all domiciled in Texas. 
ut the pla eing a federal reserve bank, availed 
a tself of the liction of the federal district court, 
ecause it w rporated and the suit was therefore 
e arising Ww the laws of the United States. When 
laintiff w > ssful in the District Court, and again 
the Circuit t of Appeals for the Fifth Circuit, 
e maker t case on writ of error to the 
preme He assigned three principal grounds 
erro! that of particular interest here was 
e eltect e District ( irt was without jur- 
tion be é ser could not have brought 
t on the 1 st the maker that court by vir 
f the tion contained in the assignee clause 
1d. Code 24. Subd. | It is, of course, un- 
, stioned t ere the sole ground of jurisdiction is 
ersity of citizenship, such jurisdiction is excluded 
‘ peratiotr clause. In affirming judgment, the 
, reme ( eld that the clause does not have that 
ect whe sole ground of jurisdiction is that 
, suit ari nder the laws of the United States. 
M1 Stone delivered the opinion of the 
irt. He ted out that the assignee clause was 
ted be the enactment of the provision con- 
ing upon district courts in cases arising 
er the la e United States. He reviewed cases 
vhich it |! been held that the purpose of the as- 
nee clauses s to prevent extending the jurisdiction 
e Court the mere process of assignment and 


isdiction conferred on other grounds. 












By the Act of 1875 (18 Stat. 336), jurisdiction of 
the Federal courts was extended generally to all 
under the laws of the United States. Where such 
und of jurisdiction, the assignee clause appe: 
to us inapplicable, just as it had been held to be 
in cases in which the like jurisdiction was conferred by 
special corporate charter provisions or where jurisdict 

generally over suits brought by the United 


suits 
arising 
is the gré 


o be 


Was given 
Sa 

We think that a reasonable interpretation of the 
language of the clause in the light of its history, its 
obvious purpose at the time of its enactment, and judicial 
declarations as to its meaning and effect, and the fact 
that the provision for jurisdiction generally over suits 
arising under the laws of the United States enacted 
later, and without any exceptions, lead to the conclusion 
that it should be so applied as not to limit jurisdiction 
arising from the nature of the subject matter of the suit, 
as is the case in suits brought by or against corporations 
organized under the laws of the United States. (Citing 
We hold that the District Court had jurisdiction 
cause 


was 


case.) 
over the 
The learned Justice considered and rejected other 
arguments advanced by plaintiff in error, on questions 
not involving jurisdiction or procedure. 
lhe case was argued by Mr. James B. Williamson 
for the maker, and by Mr. Ethan B. Stroud, Jr., for 
the endorsee 


Criminal Law,—Appellate Procedure 


That provision of the Criminal Appeals Act denying a 
writ of error to the United States in any case where there 
has been a verdict in favor of the defendant, applies where 
the court has directed a verdict for the defendant before 
any evidence has been taken. 

United States v. Weissman et al., Adv. Ops. 147, 
Sup. Ct. Rep. v. 45, p. 135. 

Weissman and some others were indicted for con- 
spiring to conceal assets in contemplation of a bank 
ruptcy, and were brought to trial in the United States 
District Court for the District of Connecticut. Before 
any evidence was introduced, the Court announced that 
it had concluded that the indictment was invalid and 
that therefore no valid conviction could be had, and 
directed the jury to find for defendants. A verdict of 
not guilty having been accordingly entered, the Gov- 
ernment sought to bring the case to the Supreme Court 
by writ of error. It endeavored to avoid that proviso 
of the Criminal Appeals Act providing that “no writ 
of error shall be taken or allowed the United States 
in any case where there has been a verdict in favor of 
the defendant”, by arguing that here the verdict was a 
nullity. But the Supreme Court dismissed the writ for 
want of jurisdiction. 

Mr. Justice Holmes delivered the opinion of the 
Court. He said in part: 

But we are of opinion that no such narrowing con 
struction can be put upon the Criminal Appeals Act for 
the purpose of enlarging the Government's right of re- 
view. The words taken literally refer simply to the matter 
of fact that there “has been a verdict”—not qualified by 
any consideration of whether it was right or wrong. In 
like manner a writ of error from a judgment sustaining a 
special plea in bar is given only “when the defendant has 
not been put in jeopardy.” Furthermore if directing the 
verdict was wrong it certainly was not beyond the juris- 
diction of the Court. The jury were there and the prison- 
ers before them, and so far as jurisdiction is concerned 
it did not matter whether evidence had been put in or-not 
We stop at the point of jurisdiction, the want, of which 
would be the only pretext that could be offered for going 
behind the literal meaning of the statute. But we do not 
mean to imply that an opening by counsel or the offer of 
evidence is necessary in order to justify directing a verdict 
of not guilty; there are other cases in which it is done 

The case was argued by Mr. William J. Donovan 
for the Government, and by Mr. Renjamin Slade for 
defendants in error 
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its provisions in turn was varately approved by 
the Association in c ttee of whole, first at 
its annual meeting in S Francisco in 1922, and 
subsequently at Minneapolis a year later. In its 
passage through ( it subjected to but 
trifling amendments, and thus happily escaped that 
pre-natal injury at the hands of blundering or un 
instructed lay  politicias hich disfigures o1 
permanently cripples so many | gressional enact- 
ments. The provi in it which excepts from its 
operation workers’ agreements, while regarded by 
its framers as no improvement, was suggested by 
Herbert Hoover, Secretary of Commerce, a stanch 
friend of the measure, as a wise sop to the Cerberus 
of Labor. 

Maritime transact $ essarily represent a 
substantial part of British vith America. All 
such are caught witl the benevolent net of the 
Act, provided only the contracts involved contain 
a written stipulation that disputes arising shall be 
adjusted by arbitrati \\ e such is the case, 
even should a suit have b ready begun against 
a British vessel or her owners by libel or attach- 

' ment, a stay may be procur¢ nd arbitration en 
1 forced. Should the agreement omit to name an 
: arbitrator the Court has ithority of itself to 
appoint one. It has also a ecessary powers to 
facilitate a speedy award. Upon this award judg- 
ment may be entered the moment it is rendered 


United States Legal Delays 


the 
sea 
id 


aggravated by 


within 
Atlantic 
pelessly congested ; 
t out, 


ial centres 
ng tne 


al 


itt litigants, amount 
tice. The proposed ap- 
es may enable the 


existing “log-jam” of untric ses to be broken and 
: permit the long pent-up and len stream of 
litigation to subside t t mal channel; at 
’ present, however, all who « bstitute arbitration 
; are well advised to keep out of the Courts 
But the New York Cl er of Commerce ¢ 
tertained even mort bitious designs. In 1921 it 
prepared in outline the fe f a proposed Com 
mercial Arbitration Treaty be entered into by all 
nations, and enlisted the support of Mr. Charles 
Evans Hughes, at that time Secretary of State 
Upon its initiative the International Chamber of 
Commerce, held in Rome during the week beginning 
March 18, 1923, passed re itions in favor of 
treaties among all civilize tions alike to compel 
the enforcement of arbitrat clauses contained in 
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nce lent a wi y 
general arbitrati 
re the International 
merce which ¢ 
nd this proposal met 


In 


rendered 


recognition 


of the Seine 





Association, each of 


a decision (Hashimoto et le Crédit | nna 
tablishing the principle that the Courts of Fra 
will uphold and enforce an award 

trators notwithstanding the absence of any « t 
treaty ; and refusing to re-examine t merits of 
dispute, although this could be demanded a 


right in of 
the past four years t 


mitted its Trade ( 


a foreign judgment. Wi 
he French Government has px 


ommissioners to mit al 


tration a score of disagreements a1 r betwe 
it and British merchants and not wl 
involved American traders and its « ! tion 
as well; and all this notwithstanding Article 83 
the Code de Procédure Civile, wl appears 
declare that the State cannot arbitrate its disput 


Did space permit, mention might also be m 
the Commercial Arbitration Compact rece: 
ed the Deutscl Industrie 
} ] 


of 
enter 


into between 


Handelstag of Berlin and the Dani ly tric 
of Copenhagen, both acting with tl pproval 
their respective Governments and equally re 
sentative of national interests. Secti O41 t 
German Civil Code clothes an award with the 
validity as judgment and renders it enforceab 
in the same manner. The principl comp 


arbitration of mercantile disputes was also warn 
approved and adopted by the Fifth | meri 
Congress, held at Washington last ye at cl 
American republics were represent 

It remained to place the keystone 
position. At a meeting of the Assembly of tl 


League of Nations held on September 24, 1923 
formal Protocol on Commercial Arbitrati 
accepted and signed. It is now under submissik 
to the affiliated countries for ratification 0 far 
Great Britain effect was given to tl 
by the Arbitration Clauss rotocol) A 


concerns 
Protocol 


1924. 


Sculptor of Blackstone Statue Dies 


Many members of the Association read wi 


1 } 1 
] } 


special regret the news of the untimely death 1 
France of Paul Wayland Bartlett, the Americar 
sculptor, who made the statute of 5B kstone whic 


last July in the Hall of the L 


was presented 

Courts, London, by the American Lawyers to t 

Lawyers of England According to the pre li 
patches, his death was due to septicaemia cé 

tracted from a slight injury he received while fis 
ing in tl forest of Ardenne M irtlett w 

the sculptor of many notable works in this cou 
try, among them the six statues front of ‘th 
New York Public Library, the design of the ped 
ment over the House wing of the National capit 


¥f Columbus and Michael Angelo in t 


e statues 
Congressional Library, and the tatues of Bet 

ymin Frank! and Patriotism at Dulut Minne 
sota He so created the equest! tatue 
LaFayette in the square of the | e, Paris. M: 
Bartlett’s fame naturally caused t committee 
the American Bar Association to turn to | as 
suitable artist to make the statu f Blackstone 
and the results of his work ful measured up t 
ill anticipations. When unveiled casi 
ibove tioned, it Pave the oI I t Sat icti 
toall. Be e beginning the worl eft 
study of all available material on ¢] ect, am 
them the well known statue in ne t the llege 
at Oxford 
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l is by nm ns a simple task to find quickly 
| what, if any ederal laws are in force with re- 
pect to any given subject. The only revision 
the Federal statutes took effect as of 1873: con- 
uently the law in force at present is contained 
rtly in the Revised Statutes and partly in each 
he 26 vol the Statutes at Large enacted 
e 1873. The lexing of each of these volumes 
n general adequate and satisfactory ; and on ac- 
unt of the long and efficient service of Mr. Henry 
Bryan, the present editor of the laws, there is a 
oh degree of nsistency in the indexing of the 
it uml of the volumes. But it requires 
‘ best a c rable amount of time to consult 
’ distinct indexes, especially when (as frequently 
ypens) the investigator is interested in a subject 
ich might re nably be indexed under three or 
different headings. 
On account of the difficulty in quickly finding 
Federal la m the original sources, it is usual 
{ the vast 1 rity of investigators (whether 
wyers or oth to consult one of the various 
icial cot tions of the Federal laws in force 
lere are sé f these unofficial compilations,’ 
ich have been prepared with great care, so as to 
tinguish between provisions now in force and 
se which have been (wholly or in part) super- 
1 by later legislation. For ordinary purposes 
e unoff mpilations are sufficiently reli- 
e, and through them one can find very quickly 
( force on any given subject. Buta 
wl wishes to make certain that he has 
und all the v on any hag pee cannot well accept 
| the « rmination by an unofficial compiler 
t an early tute is obsolete he will feel obliged 
look up the iginal enactments and decide the 
ter for | If hasin, it frequently happens 
t an investigator is interested not merely in the 
s in force at the present time, but also in the 
; re historical development of the subject; for 
an investigator the best unofficial compilation 
und to I ntirely inadequate. 
Chere at n existence several helps for finding 
Federal laws in the original sources. About 
enty j there was prepared a “Consoli- 
Index Statutes at Large,’ which in- 
les in a_ single alphabetical arrangement the 
bined indexes of Volumes 1-32 of the Statutes 
Large, « ing -” period 1789-1903. Although 
" les within itself all the inconsist- 
ies of t ntire 32 separate volume indexes, 
loes not supplement any of the inadequacies 
hose indexes, it vastly simplifies the work of 
king through the Statutes at Large for a single 
rence rtunately, only 25 copies of this 
lid | Index” were ever printed, conse- 
iilable for the vast majority of 
: 
the United States Com- 
St } ral Stat s Annotated, but the above 
jually ac ¢ respect to the various 
I Cor lidated Index the titles 
1 Dist f,” “City of Washing 
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Shortly after the publication of the “Consolli- 
dated Index” another index, planned on quite differ- 
ent lines, was prepared in the Library of Congress. 
This index, known as the “Scott & Beaman Index- 
Analysis of the Federal Statutes,” covers in two 
volumes* the permanent general laws from 1789 to 
1907, including the Revised Statutes. No attempt 
was made to follow the indexing of the Revised 
Statutes or the Statutes at Large, but a new plan 
or outline was devised, consisting of a number of 
main headings with (in most cases) subheadings 
and (occasionally) sub sub-headings. Inasmuch 
as the Scott & Beaman index thus covers the entire 
period under a single consistent arrangement, it is 
more satisfactory for most purposes than the Con- 
solidated Index; it does not, however, attempt to 
cover temporary, local or private laws. 

The cards from which the 1873-1907 Scott & 
Beaman index was printed have been kept on file 
in the Library of Congress, and within the last ten 
years additions and modifications have been made, 
so as to cover the period 1873-1925 (including the 
Revised Statutes) in a single alphabetical file. 
There have also been prepared in separate files in- 
dex cards for all permanent legislation of a local 
nature enacted since 1873, and for a considerable 
part of the temporary legislation, especially that 
enacted since 1903 (where the Consolidated Index 
ends). It is thus possible from one file to ascer- 
tain at a glance what general legislation there is 
in force on any subject; and in a few minutes to 
ascertain, by consulting the various files and the 
Consolidated Index or the 1789-1873 Scott & Bea- 
man index, substantially all the Federal legislation 
on any point from the beginning of the Federal 
government to the close of the most recent session 
of Congress. 

A new feature that has recently been added to 
the card index, and that would be included if a new 
edition of the Scott & Beaman index were to be 
printed, is the distinguishing in the body of -the 
index between provisions that are at present in 
force as enacted, and those that have been super- 
seded in whole or in part by later legislation. Both 
volumes of the Scott & Beaman index contain a 
complete table of all express repeals and amend- 
ments; this table has now been enlarged to include 
likewise all repeals and amendments by implica- 
tion (so far as it was practicable to ascertain these). 
In the case of amendments note has also been made 
as to whether the original act is superseded by 
being changed “to read as follows,” or whether a 
few words only have been changed, or whether the 
“amended” act is merely used as a peg to which 
to attach an additional provision. There are, of 
course, many cases where the effect of a later pro- 
vision as an implied amendment of an earlier one 
cannot be finally stated in advance of an authorita- 
tive determination by the courts; in such cases the 
cards bear a notation to the effect that the matter 
is to some extent doubful. 


8. One volume (labeled “Vol. 1”) includes the Revised Statutes 
the other includes the 





Statutes at Large from 1789 to 18738 
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“FOR THE DURATION OF THE WAR” 

Few wars are won in a single campaign, 
but one campaign may carry the fighters 
far along the road to the final objective. If 
it results in substantial progress, if it leaves 
the forces with heightened morale and the 
determination to make the advance achieved 
a point of departure for a new campaign, 
it may properly be called successful. All 
that is generally required for ultimate vic- 
tory is to keep up organization and fighting 
efficiency. This is true in war and peace; 
for peace has its campaigns “no 
nowned than war.” 

These reflections are naturally inspired 
by the Report of the Committee on Legal 
Education and Admissions to the Bar made 
at the meeting of the Missouri State Bar 
\ssociation in October. The State of Mis 
souri has not yet adopted the American Bar 
Association’s standard for admission to the 
Bar or anything approachng it. Those who 
are prone to look to the attainment of the 
final objective as the only test of accom 
plishment might therefore hastily conclude 
that the Missouri effort to secure legislative 
approval of higher standards had been a 
failure. But the report furnishes a sound 
corrective for that mistaken view. Its re- 
cital of the progress that has been made in 
educating both bar and public on the sub- 
ject, and, in particular, of the improved posi 
tion of the measure in the legislature, even 
though that body has not been brought to 
approve it, shows that much has been done, 
although much remains to be done. It is an 
encouragement to all interested in this im- 
portant reform; it is a gentle rebuke to “too 
quick despairers’” wherever they may be. 

Another and not the least encouraging 
feature of the report is the spirit of cheerful 


less re 
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optimism, of sane practicality and quiet de 
termination to “carry on” which it mani 
It is this spirit which gives signi 
ficance to the gains already achieved. It is 
summed up in the inspiring appeal with 
which the report concludes: ‘Therefore 
having enlisted not for a campaign but for 
the duration of the war, let us not becom 
faint-hearted but carry on. Let us not 
weary in well-doing, but forward 
encouraged by the progress already made, 


fests. 


press 


sustained, elated and inspired by the con 
sciousness that we fight in a just cause, and 
that victory, though deferred, will finally 
perch upon our banners. We respect 
fully recommend that the Association’s 
aforesaid legal education Bill be reintro 
duced at the next session of the legislature 
and that the efforts of this Association be 
continued to bring about its enactment.” 
The report shows that the State Bar 
Association and the St. Louis Bar Associa 
tion, in backing the measure before the legis 
lature for higher standards of admission to 
the Bar, were under no illusions as to the 
difficulty of the undertaking. They did not 
expect the walls of legislative hesitation and 
opposition to fall down at a few blasts of 
the trumpet of reason and sound public 
policy. On the contrary, we are told, “At 
the inception of this movement in Missouri, 
those best qualified to judge estimated that 
ten years of effort, of public education, of 
persistent continuous drives at the legisla 
tive body would be required to secure the 
enactment of the bill.”’ In other words, the 
Missouri lawyers looked the situation 
squarely in the face, contemplated a long 
campaign, were not discouraged, and took 
their measures accordingly And as fre 
quently happens in such cases, the immedi 
ate results were better than the earlier con 
servative forecasts indicated 
the report Ci 
the time will 
when the first 
legislature, it is 


dozen 


ntinues, “it 
be shorter 


bill was 


‘To these,” 
now that 
Two years ago 
presented to our quite 
doubtful if half a either 
House could have been mustered in its favor 
This time (at the 1925 session) we had at 
least thirty-two votes in the House and 
thirteen votes in the Senate. Four 


seems 


votes in 


Senate. Furthermore, two 
Bill had scant support among the members 
of our profession. Now it has a multitude 
of lawyers—and the number is constantl 
increasing—strongly for throughout the 
State, and among these are unquestionabl) 


years 


more 
votes would have put the bill through the 
ago the 
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the foremost lawyers in Missouri. Two 
ears ago the layman knew nothing of the 
subject and cared less. Now a great num- 
ber of laymen of Missouri are interested 
and we have in our files resolutions of en- 
dorsement that have been passed by a num- 
i and commercial organizations 
throughout the State.” And as a by-prod- 
uct of the movement there has already been 
| distinct tightening up in the examinations 
now held by the Bar Examiners. 

\s a summary of an entire State cam 
aign, and of one that is no doubt typical 
ff campaigns in many other states, the docu- 
ment is of special significance. The ob- 
stacles here mentioned are practically the 
in a greater or less degree, 
elsewhere. The arguments advanced against 
the measure, and dealt with in the report, 
ire those which are being advanced in a 
number of other commonwealths. For in 
stance, it was argued in opposition that the 
Bill excluded the law office student from the 
privilege of examination. The report shows 
by statistics that of the 896 lawyers licensed 
by the State during 1923-4-5, less than six 
per cent were law office graduates: in other 
words, the law office student, in that State 


€ 


er oF Ci\ ic 


obstacles met, 


it least, is becoming largely a figure of 
speech under modern conditions of practice 
\gain, it was urged that the disesteem 


into which the Bar had fallen was due to 
the “ambulance chaser” and other unethical 
practitioners and that the proper remedy 
vas expulsion of such men rather than the 
iSi ducational requirements. To 
rt replies that “it is utterly futile 
to hope to raise the standards or elevate the 
status of the legal profession by disbarment 

In the first place, it is by no 
in that a lawyer can be disbarred 
violation of the canon against 
li Secondly, as a practical 
atter it is extremely difficult, in most cases 
ly impossible, to secure evidence suffi 
varrant disbarment for mere un- 
thical conduct. Third, the courts are ex 
remely reluctant to disbar for mere un- 
ctices. Finally, while one lawyer 
disbarred, a dozen equally as bad 

admitted into the profession to 
The remedy is not disbar- 
admission but raising the stand- 
rds for entrance before admission.” And 
mittee briefly points out that ade 
uate preparation means an added moral 
to the profession and the public. 

The shades of Marshall and Lincoln 
ere invoked as usual in such campaigns, 
nd th reminds opponents of the 


raising of ¢ 


oceedin 
eans certa 
a meré 


business 


ne com 


uarantee 


report 


obvious fact that we have produced only 
one of each during our entire history, and 
that laws must deal with the average and 
not the exceptional man; that the training 
of an earlier and simpler age is inadequate 
to cope with the complexities of the present; 
and that Marshall and Lincoln, if young 
men today, would no doubt desire to fulfill 
the requirements of the Bill and, what is 
more, would easily be able to do so. This 
leads up to “the poor boy” argument, one 
of the most effective against this sort of 
measure with the legislator. The commit- 
tee points out that no one has a vested right 
to practice law, and the public interest is 
the sole thing to be considered. But it im- 
mediately presents statistics which show the 
extent to which the poor boy is availing him- 
self of the educational advantages offered by 
our universities, thus completely negativing 
the view that higher standards mean his 
exclusion. Last year there were enrolled at 
the Universities of Illinois, Kansas, Chicago, 
Yale and Princeton, 31,386 boys, of whom 
9,956, or about 46 per cent, were earning 
their way in whole or substantial part. 
Moreover, in practically every section of 
Missouri, there is either a university a nor- 
mal school, a college or a junior college, 
where a student can get two years of college 
work; and last year there were 10,083 boys 
in attendance at these institutions through- 
out the State, of whom 4,037, or 40 per cent, 
were earning their way in whole or substan 
tial part. 

Much of the organized opposition, the 
committee states, comes from the night law 
schools. While it does not question that 
they are thoroughly honest and conscien- 
tious in their opposition, it feels that they 
are necessarily prejudiced by their financial 
interest in the matter. Those in control are 
said to fear that the Bill would greatly 
diminish their enrollment, and the commit 
tee agrees that to a degree this would un 
doubtedly be the immediate effect, but to 
what extent is problematical. However, it 
believes that in the long run they would 
ultimately benefit by the establishment of 
the statutory standard, to which all law 
schools would have to conform; for in the 
absence of such standard, “it seems inevit 
able that very damaging, if not fatal, com 
petition, will spring up in the form of addi 
tional night law schools with very low or no 
general educational requirements.” 

The pegs are being moved forward on 
the map to more advanced positions in many 
other states besides Missouri. The Bar may 
well consider them and take courage. 
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in providing for inheritance taxation, specifically 
imposed a tax on the proceeds of insurance. The 
inheritance tax statutes linarily impose a tax 
upon the tr e the estate of a resident dec« 

dent (1) where the transfé by will or by the 


the transfer is by deed, 
is intended by the grant 


eftrect in possession or en 


joyment at or after the decedent’s death; and (3) 
where the transfer is by deed, gift, bargain or sale, 
and is made in tem] of the death of the 
decedent. In construing statutes imposing a tax 
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m ill others recognize her right to 
benefit intended.” In a more recent New York 
spite of the language 
e with respect to the peculiar 

rance contract, that where the 

red dece t three days before his death, and 
e that had but a short time to live, assigned 
e policies the assignments were 

on of death” and the proceeds 

therefore subject to a transfer tax.® 

has gone the farthest in hold- 

nce policy may be deemed a gift 

sured to take effect in possession 
leath, is that of Gaither v. 
decided by a Federal court in 

Federal estate tax. In this 

ut ti months prior to his 

insurance policies to be made 

| daughter, reserving to him- 

ne policy, the right to change 

ne gain aking a \ ie W directly con- 
to <pressed by the New York and 
huse courts, the judge said that this 
irt of the decedent’s estate. As 

y, which was an endowment 

it nineteen months to run at the 

ed’s death, the insured had agreed 

e company that if he was living 

unt becoming due 
to hin Referring both to 

the insured reserved the right 

neficiaries and to the endowment 
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tr: intended to take effect in 
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the proceeds of these policies were 
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recent rs there have been a number of 
h trusts have been declared of the 
insurance policies, and many 
uestions have arisen out of such 
ne cases the trust has been de- 
taking the policy by providing 
thereof shall be payable to the 
ny, Trustee,” and then at the time 

ll the insured has named the bene- 

ist and specified the terms upon 

e | ls of the policies are to be held by 
ustec Where this is done the Attorney-Gen- 
©] ruled that there is a taxable trans- 

1 | hed the same conclusion in a case 
vided that the proceeds thereof 

be ible to the “X Trust Company, 
A.B but the terms upon which 

eed re to be held and disposed of were 

‘ The Attorney- 
that such proceeds 
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policy, but by virtue of the trust agreement which 
is in the nature of a testamentary disposition meant 
to take effect after the insured’s death. Such a 
disposition is, in his opinion, taxable to the same 
extent as a transfer by will."* In one New York 
case it appeared that the decedent had taken a life 
insurance policy which provided that the proceeds 
thereof should be paid to his executors, adminis- 
trators or assigns, for the express benefit of his wife 
and surviving children. Even though it was appar- 
ent that under such a provision the proceeds of the 
policy must pass into the hands of the persons 
charged with the administration of the decedent's 
estate, the court held that they did not thereby be- 
come a part of the estate and hence become taxable. 
The proceeds, said the court, passed to the wife and 
children not by virtue of the decedent’s will or the 
intestate laws of the state, but pursuant to a clause 
in the insurance policy, which designated the bene 
ficiaries and constituted the executor the agent of 
the insured to pay the proceeds to such benefici- 
aries." In another New York case involving a 
declaration of trust of the proceeds of life insur 
ance policies the court answered the contention that 
a trust agreement amounted to a testamentary dis 
position by saying that the direction contained in 
such an instrument for the distribution of the pro 
ceeds and the naming of the conditions upon which 
the beneficiaries should take was “the effect in 
principle of every life policy payable at death to 
another than the assured or his estate. Consider 
ing the nature of the property we do not conside 
that the plan of the assured should be held to be 
of a testamentary character.” ** 
In some instances an attempt has been made 
by the insured to escape the full measure of the in 
heritance tax law by making the proceeds of the 
policy payable to a trustee for the express purpose 
of paying the inheritance tax imposed upon the 
decedent's estate. The Insurance Department of 
Massachusetts, in a recent ruling, stated that under 
such circumstances the proceeds actually used to 
pay such taxes were not subject to taxation.’® The 
Attorney-General of Ohio held that none of the 
proceeds were taxable, as the trustee was a named 
beneficiary.”® The Federal tax authorities hold, how- 
ever, that there must be included in the gross estate 
of an insured decedent for the purpose of determin- 
ing the Federal estate tax, the total amount re- 
ceived from an insurance policy the proceeds of 
which are payable to a trustee for the express pur- 
pose of paying the estate tax.’ In this connection 
it is interesting to note that by an amendment 
alopted at the 1925 session, the Legislative As- 
sembly of New Brunswick excepted from the 
classes of property upon which a succession duty 
was to be levied, “the amount of any life insurance 
policy or policies effected by a deceased person on 
his life and expressly made payable to the Treas- 
urer or an executor or trustee for the purpose of 
paying Duty imposed by this Act, except as to any 
12. Reports of the Attorney General of Michigan (1923-24) pp 
857, 358, also pp. 331, 332 
Matter of Elting (1912 Sur. Ct. Westchester County) 78 
Misc. 692 

14. Matter of Voorhees (1922) 200 App. Div. 259. For opinion 
the lower court see 103 Misc. 515. 
Ruling by Henry F. Long, Commissioner, dated December 
10, 1924. 

16. Opinions of the Attorney General of Ohio (1921) p. 564 

17. Ruling to Prentice-Hall Inc., signed by McKenzie Moss, Deputy 
Commissioner and dated December 28, 1922 
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of the Duty.”’?* state. Wisconsin,*® which was one « t state 
The proceeds of War Risk insurance policies to provide for the taxation of life insurance proceeds 

have, by the weight of authority, been accorded im payable to a named beneficiary, p1 led that 

munity from state inheritance taxation,!® but the urance payable upon the death 

Bureau of Internal Revenue, in a recent ruling, should be deemed part of his estate for the purpost 

stated that where the gross estate of a resident of the inheritance tax and should be taxable t 
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Risk insurance, said proceeds formed a part of the consin law the Supreme Court of that state limit 


decedent exceeded $50,000, and there was listed as person or persons entitled thereto 1 


decedent’s gross estate, and if the net estate ex to some extent the application « statute, at I 
ceeded $50,000 were subject to the Federal estate least in dictum, if not in decision. 1 casi 
tax.”° the court involved policies which w payable 
Some of the uncertainty as to the circumstances’ the decedent’s wife as sole benet r nd wl 
under which the proceeds of insurance policies are had been taken out before the statute imposing tl 


subject to inheritance taxes has been eliminated by inheritance tax was passed. l’] irt justife 
the statutes now effective in Arkansas, Mississippi, the Imposition of the tax on the g1 nd t . 4 











Montana, Tennessee and Wisconsin, and by that insured retained some interest, if not mplete « 
article of the Revenue Act of 1924, which provides _ trol, of the proceeds of the policie thie 
for the Federal Estate tax lhe Arkansas law ‘The policies are property under the 
provides for a tax upon the proceeds of all insu h the insured retains a terest, and t 
ance policies upon the life of a decedent residing s as beneficiary and w were not ‘4 
in the state at the time of his death, except proceeds vested in her until hi th.” = ih 
paid to the widow or a direct ascendant or descend class of policies to v h the statute 
ant of the decedent. The Mississippi law** provides ble the court said, after distinguish 
that there shall be included in the gross estate of g between a case in which a 4 n took 
a decedent for purposes of inheritance taxation the insurance upon his own life, 1 me thit 
amount received by the executor of the decedent’s person as beneficiary, and a cas« which a person ’ 
estate “under policies taken out by the decedent having an insurable interest took rance upo! : 
upon his own life, and to the extent of the excess the life of another and paid the premiums upon th 
of $20,000 of the am unt re ceivable by all othe1 policy, ‘The latter class of life ra e creates | 
beneficiaries.” In Montana*™ all insurance payable _ relations between the parties to 1 tract ma 
upon the death of an insured over $50,000 is deemed  terially different from those creat: nsurance : 
a part of the property and estate of the decedent of the former class. We are of t pinion that j 
passing to the person entitled to receive such pro the Legislature intended ... to include only 
ceeds. Where the insurance is payable to more such life insurance as the insured effects upon h 
than one person the $50,000 exemption is pro-rated own life for the benefit of another, and on which he 
between the recipients in proportion to the amount pays the premiums.” The effect of this dictum was 
of insurance pay able to eacl When the Tennessee to import into the statute a limitation which is 
; statute’ providing for the taxation of insurance specifically provided for by the | imposing the 
proceeds first became effective it provided for a tax Federal estate tax. 
upon the proceeds of all life insurance policies upon [In §302 of Title III of the Re 1e Act of 1924 
t the life of resident decedents, “whether payable to it is provided that there shall | ed in the 
the wife, husband, heirs, 1dmit istrator, executor ol OToss eState orf a decedent the a e at the time 
trustee of the insured or to any specific beneficiary.” of his death of all property, real or personal, tang 
In 1921, however, an amendment was passed* pro ible or intangible, wherever situated ‘ luding 
viding that the tax should not be imposed upon in the amount receivable by th cut under 
surance proceeds payable to the direct ascendants policies taken out by the dec: t uy yw 7 
or descendants or the husband or widow of an in life; and to the extent of the « $40,000 of 
sured decedent. In order that the collection of the the amount receivable by all otl neficiaries as 
tax might be more effectively carried out, the 1919 insurance taken out by the de s own 
statute required every insurance company doing life.” 
business in Tennessee within 10 days after the ap The Regulations of the Bureau of Internal 
proval of a death claim of a decedent who was in Revenue provide* that insuran¢ e 1 to have 
sured in such company to give written notice to the been “taken out by the decedent upon his own life” 
County Court Clerk of the County in which the’ within the meaning of the statute ill cases where 
estate of such decedent was being administered, he pays all the premiums, either direct r in 
stating (a) the date and amount of each policy upon’ _ directly, whether or not he mal tl ipplication 
the life of such decedent; (b) the name and address for the policy. Where all the premiums are actually ) 
f each beneficiary named therein; and (c) the time paid by a third party, however, 1 policy is not 
and manner of payment. Failure to make such a_ considered as having been taket it by the de 
report was punishable by the rfeiture of the chat cedent upon his own life even though he pe rsonally 
applies for the policy. Where portion of the 
ie Bow Brenee aaws of No. Sl, assent . premiums are paid by the ben iry and the re 
19. Re Geier (1984 La. Sup. : 9 So. 26; O ns of Att maining portion by the decedent the Bureau rules 
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t the S e will be deemed to have been 
ken out by the decedent in the proportion that 
premiu paid by him bear to the total pre- 
m paid 
Some e been expressed as to the 
titutionalit f the Federal estate tax upon 
eeds icies payable to a named bene- 


ry Federal District Court intimated in 

Frick case that the tax upon such 
“If it be true that 
policie question, on the death of decedent, 


not pa decedent’s estate by will, descent 
listribut d that no transfer of them was 

le in « ation of death, within the mean- 

gs of the Act, they would not be subject to a tax 
posed, either directly or indirectly, upon the 
ransier ot! t] net estate of the decedent. Con- 
ress could pose a tax on such property, but not 
ler the g f an excise tax.” The Supreme 

t held he tax v inapplicable to policies 


1 
tl 1 lved in the Frick case which had 
| fore the Revenue Act of 1919, 


rance Policies” (1921) 7 


: U. S. Dist. Ct. W. D. Pa.) 298 Fed 


THE 


By EpWARD 


providing for the estate tax on proceeds of insur- 
ance policies, was passed.** Mr. Justice Holmes 
said that “there would be a very serious question 
to be answered before Mrs. Frick and Miss Frick 
could be made to pay a tax on the transfer of his 
estate by Mr. Frick. There would be another if the 
provisions for the liability of beneficiaries were 
held to be separable and it was proposed to make 
the estate pay a transfer tax for property that Mr. 
rick did not transfer,” but placed his decision on 
the narrower ground mentioned above. The ques- 
tion of the constitutionality of the Federal tax on 
proceeds payable to a named beneficiary therefore 
remains undetermined, except as to policies taken 
out before February 24, 1910. 

Kentucky, by a statute adopted in 1924 pro 
vides that the proceeds of a life insurance policy 
which is payable to a designated individual or indt- 
viduals shall not be subject to the inheritance tax 
It will be interesting to see whether the agitation 
for the repeal of inheritance tax laws results in the 
adoption of statutes by the State Legislatures at 
the 1926 session further exempting insurance pro- 
ceeds from taxation 


2. Lewellyn v. Frick (1925) U. S. Sup. Ct. Adv. Ops. 585 


Laws of 1924, c, 111 


LEGAL EFFECTS OF THE LIQUOR TREATIES 


A. HARRIMAN 


Of the Washington, D. C., Bar 


N Cuna S. Co. v. Mellon, 262 U. S. 101, the 
| Court held that the carrying of intoxicating liq- 
uors ea stores, for beverage purposes, 
through the territorial waters or into the ports and 
bors of the United States by foreign or domestic 
rchant ships is forbidden by the Eighteenth 
dment and the National Prohibition Act. 

the previous case of Grogan v. Walker & 

~ G ISO T 


S. 80, the Court held that transporta- 
1 general within the jurisdiction of 


e United States is forbidden by the Amendment 
the t In consequence of these decisions, 
rious treaties have been entered into with differ- 
countries, by which the United States has 
reed to the transportation of liquor through 
American waters, under seal, and in return the 
her cont ting parties have agreed to the so- 
ed extension of the right of search by the United 


States outside the three-mile limit for the purpose 
f enforcing the prohibition law 

[he phrase commonly used in such treaties is 

t “no penalty or forfeiture under the laws of the 

ited States shall be applicable or attach to alco- 


lic liquors to vessels or persons by reason of the 
irriage of such liquors,” followed by specific condi- 
ns as to the liquors in question. 


lering the legal effect of these treaties, 


rules must be kept in mind. 
i the Eighteenth Amend- 


The first section of 
ter one year from the ratification of this ar- 
the manufacture, sale, or transportation of in- 
tit juors within, the importation thereof 





into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited.” 

2. “The first section of the Amendment—the 

one embodying the prohibition—is operative 
throughout the entire territorial limits of the United 
States, binds all legislative bodies, courts, public 
officers and individuals within those limits, and of 
its own force invalidates every legislative act- 
whether by Congress, by a state legislature, or by a 
territorial assembly—which authorizes or sanctions 
what the section prohibits.” (National Prohibition 
Cases, 253 U. S. 350.) 
3. “The Eighteenth Amendment does not pre- 
scribe any penalties, forfeitures, or mode of enforce- 
ment, but by its second section leaves these to leg- 
islative action.” (Cunard S. S. Co. v. Mellon, 262 
U. S. 100, 102.) 

4. The transportation of intoxicating liquors 
for beverage purposes in American waters is for 
bidden by the amendment, and for such transporta 
tion penalties and forfeitures are provided in the 
National Prohibition Act. (Cunard S. S. Co. v. 
Mellon, supra.) 

5. By article 6 of the Constitution, “This Con- 
stitution, and the Laws of the United States which 
shall be made in pursuance thereof; and all Treaties 
made, or which shall be made, under the Authority 
of the United States, shall be the Supreme Law of 
the Land.” 

6. “It is well settled that in case of a conflict 
between an act of Congress and a treaty—each 
being equally the supreme law of the land—the one 
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last in date must prevail in the courts. (The Chero- 
kee Tobacco, 11 Wall, 616, 621; Whitney v. Robert- 
son, 124 U. S. 190, 194; Unit States v. Lee Yen 
Tai. 1 UL. S £15, 2017 3 nited States, 194 
0.s. Aaa 
In regard to the foregoing rules there is no di 
With regard to the consequences resulting 
| rhaps be a difference 


+} 
l 


{ 


> 
2 


pute. 
from these rules, 
of opinion. The consequences appear to be: 

1. That the liquor treaties do not render the 


ere may 


transportation of the liquors referred to therein law- 
ful for any purposs Such transportation 
being unlawful by the Eighteenth Amendment, the 
only thing which the treaty undertakes to do is to 
remove the penalties or forfeitures under the laws 
of the United States which would otherwise be ap 
plicable. 


whatever! 


2. The transportation being 
tracts with reference to such transportation through 
would be illegal and void in all 
ymntract, being illegal by 
illy be treated as ille- 


] 


illegal, all con- 


American waters 
American courts The « 
the lex loci solutionis, will get 


gal by other courts. (Dicey, Conflict of Laws, 2nd 
Ed., p. 553; Minor, Conflict of Laws, § 175.) 
3. The possession of such liquor in transporta 


tion is unlawfu yperty rights exists 
therein. (National Prohibition Act, § 25.) The 
owner, therefore, has no redress for any injury t 
his property in the liquor while in American waters 

1. The treaty does not make the transporta 
tion legal, and therefore does not relieve the carrie 
rfeiture that may attach un 


x at 1 nN 


from any penalty or f 
der the laws of a State 


5. The crucial questi in regard to which 


there may wel ea ice of opinion is as to 
the validity of ty in repealing the penalties 
and forfeitures of the National Prohibition Act, so 
far as transportation in accordance with the treaty 
is concerned. The theory of the treaty is this: The 
Amendment is not self-enforcing. The 
penalties andNorfeitures 
imendment. The treaty 
£* supersedes 


Eighteenth 
Act of Congress provide 
for the enforcement of the 
being later than the Act of 
that Act as regards such penalties and forfeitures 
This reasoning is plausible, but not conclusive. The 
treaty-making power itself is subject to the limita 





tions of the Constitution 

The Eighteenth Amendment of its own force 
EE Ce Ne ee FO hich authorize : 
invalidates every iegisia e act which authorizes or 
sanctions what the section prohibits. 
Section 2 of the Eighteenth Amendment is as 
follows: 

The Congres ind the several States shall have 


concurrent power t nf article by appropriate 
legislation 
The constitutional question, therefore, is this 


that a treaty supersedes a 
previous act of Congre ermit the treaty-making 
power to repeal in part statute enacted by Con- 
gress to enforce the Eighteenth Amendment? It is 
only treaties made “under the authority of the 
United States” that are the supreme law of the land 
Under the Eighteenth Amendment does the United 


cement of that amend 


Does the general rule 


States authorize the enfi 
ment by Congress to be nullified in whole or in 
part by the treaty-making power? Precedents re 
garding the effect of treaties are not conclusive, for, 
as Mr. Jus res says in Grogan v. Walker, 
259 U. S. 80, 8&9. “The Eighteenth Amendment 
meant a great revolution in the policy of this coun 





try and presumably and obviously meant to upset 
good many things on as well as off the statut 
book.” If the treaty-making pows t ls to t 
provisions of these treaties, it must ess 
tend to a treaty relieving citizen inothe: 

try from any penalty or forfeiture { transport 
or selling liquor within the United States. More 
over, the treaty-making power overrides not mere 
Congressional legislation, but State laws as we 
If the treaty-making power may ré e a foreig 
from the operation of penalties at rfeiturs 
posed by an act of Congress in o r t cure ¢ 
forcement of the Eighteenth Amendment, it n 
equally relieve the foreigner from any penalty 
forfeiture imposed by a State for tl irpose of « 
forcing such amendment. Either the treat 


power includes the power to nullify practically t 
Eighteenth Amendment as regards foreigners, 
the Eighteenth Amendment limits the treaty-mal 





ing power under Article 6 of the ¢ titut 
forbids the nullification of National State enfor¢ 
ment acts by treaties exempting reigners fr 
other penalties and forfeitures. What view the S 
preme Court will take of this question will depet 
upon the relative importance whi t attaches t 

friendly regard for the customs of other nations 

compared with the importance of giving full effe: 


to the Eighteenth Amendment Che discriminati 
of these treaties against Ameri 
not directly affecting the legal argument, migl 
have an indirect effect upon the di on of the 
Court, for constitutional questio: ave to be de 
cided, not on technical grounds, but with due c: 
sideration of the general effect of the decision « 
the public welfare. 

Does the right of search g1 ted to the 
States in these treaties depend upon the validity « 
the provision exempting the tran 
under seal from the penalties and forfeitures unde 


the laws of the United States The American doc 
trine, as stated by Marshall, C. J. in Churcl Hul 
bard, 2 Cranch, 187, is that the power of a natio1 
“to secure itself from injury may certainly be ex 
ercised beyond the limits of its territory It is n 


entirely clear from the treaties themselves wheth« 


the right of search granted to the United States 

merely a definite fixing of the limits of that right 
like the fixing of a boundary line, or whether it is 
grant to the United States of a right 1 previous! 
conceded to exist outside the th: mile limit 
the former view is taken, Article 2 the treaty giv 
ing the right of search, does not appear to be de 


Article 3 exempting liquors it 


pendent on 
If, on the other hand, the view is take: 


under S@al 


that Article 2 grants to the United States a right 
not previously existing, instead of defining the limit 
of a right previously undefined, tl Article 3 is th 
sole consideration to the other irty to the treaty 
for Article 2. and on general principles rel iting t 
failure of consideration, the invalidity of Article 

under our Constitution, wi l lieve the othe 
party from its obligations under Article 2 
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| LAPSED INSURANCE UNDER THE WORLD WAR 
VETERANS 


ACT 








- E V War Veterans Act approved June 
[7 1924 passed as a revised, consolidated 
nd enactment of the War Risk In- 

(ct tober 6, 1917, is of great interest 

he vetet f the World War from several 

I Act entitled “An Act to consolidate, 


re-enact the laws affecting the 

the United States Veterans Bu- 

ind the inistration of the War Risk Insur- 
{ e Act, mended, and the Vocational Rehabili- 


o1 nged the name of the original Act, 
~ is D October, 1914, and added to and 
led | Act of April 7, 1917, from the War 
Act to the World War Veterans 
il Act was enacted for the pro- 








( en on the high seas during the world 
’ the: war between Germany and her 
ind her allies. When the United 
ent the war April 7, 1917, it was added 
nd amet so as to meet all emergencies then 
le perform our patriotic duty toward 
Ces. 
’ irpose of this article to present, 
ermit, a discussion of the history 
( he e1 ct since that date; we can at this 
ne phase of the Act, viz: the in- 
101 nce This is found under Tit'e III (in- 
le rance 300 states the purpose of the Act 
1] t to give t very commissioned officer 
ery member of the Army 
and of the Navy Corps (female) 
ve service under the War Depart- 
ce N lepartment protection for themselves and 
ie ! p ts, the United States, upon application to 
without medical examination shall grant 
, rm or forms as is prescribed in sec- 
gainst death or permanent disability of 
S h n any multiple of $500, and not less than 
s] ; ri n $10,000, upon the payment of premiums 
| f fter provided. Such insurance must be applied 
: dred and twenty days after enlistment 
+ r empl yment in the active service 
le efor urge or resignation. The insurance shall 
| to a spouse, child, grandchild, parent 
P le. aunt, nephew, niece, brother-in-law, 
ht t r to any or all of them, and also during 
itw te the iniur d person 
{ States shall bear the expense of ad- 
he trati nd the excess mortality and disability cost 
ty lting fror zards of war The premium rates shall 
‘ sed upon the American Table of Mortal 
’ > per centum per annum 
'ver $30,000,000,000, of this imsurance was 
c ‘ . . . 
government. Considering the stu- 
j res involved in the business of pro- 
1 indemnity insurance for the land 
it is natural that in the administra- 
vartment of the Veterans Bureau 
tant andl tntecnettnas oO: acec 7 
ich int and interesting legal phases ot 
. uld in time de velop. 
- Bi the most important to the government 
idual insured is the phase of lapsed 








at ed 


By WENDELL Huston 
Of the Eldora, lowa, Bar 


insurance. When the end of the war came there 
was, as before stated, a large amount of this war 
risk insurance in force. ~It was called term insur- 
ance. 

The rates of insurance were immoderately low. 
They ran according to the age of the insured, and 
the Act provided that the United States should bear 
the expenses of administration and the excess mor- 
tality and disability cost resulting from the hazard 
of the war. All usual overhead including losses 
were taken care of, outside of the charge made for 
the insurance which the soldier paid; the premium 
being deducted monthly from his pay check. A 
soldier 27 years of age carried his insurance at the 
immoderately low rate of 69 cents per thousand per 
month, being able to carry a gilt edge risk in the 
shape of a certificate of insurance in the sum of 
$10,000 at $6.90 per month. It would be naturally 
assumed that insurance, of which the overhead ex- 
pense and loss attending death and disability were 
borne by the government, resulting in a minimum 
cost to the insured, would become permanent and 
popular among the soldiers. Yet statistics based 
upon records of the Treasury department under 
which the Certificates were issued bear out the 
astonishing statement that within six months after 
the close of the war and discharge of the veterans 
from service, more than ninety per cent of the in- 
surance written by the government during the war 
had lapsed. Less than $3,000,000,000 was in force 
six months after the discharge of the army had been 
completed. This is not taking the army of occupa- 
tion on the Rhine into consideration. 

Since the close of the war a period of readjust- 
ment of the War Risk Insurance Act has taken 
place, affecting the discharged soldier. This has 
been reflected in numerous amendments to the War 
Risk Insurance Act designed to fit the needs of the 
discharged veteran as relating to his compensation 
for disability or death and his family and depend- 
ents in general. These amendments are too numer- 
ous and deserve for particular explanation too much 
space for us to attempt to deal with them in one 
article. What we desire to call to the attention of 
the legal profession and, if possible, to reach the 
discharged veteran with, is one amendment relating 
to government insurance. 

It has been heretofore stated that more than 
ninety per cent of the insurance in force during the 
war was allowed to lapse by the veterans after their 
discharge. Under the original Act as amended 
October 6, 1917, a lapsed Certificate of insurance 
on account of non-payment of premiums could be 
reinstated by the insured by payment of current 
premium therefor within 31 days after it was due 
and unpaid. Then sixty days additional time was 
given in which reinstatement could be made, but 
this could only be done upon a written application, 
and such application must show that the insured 
was in as good health at time of reinstatement as 
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this 
re 


After 
only be 


of the insurance. 
1 could 


insured 
ition show 


at date of the lapse 
period had expired the 


instated by a physical examin 


to be in good physical conditi and constituting a 
safe insurable risk. (V. B. Regulation 14, Dec. 9, 
1921.) 

One of the post-war Amendments has to do 


with lapsed insurance, and went into effect Aug 


Article 


9, 1921; it.is known as Sec. 408 
the public law. It is found Chap. 57, Sec. 27, 42 


Stat. 156. This amendment 
say radically, changed the status of lapsed insur- 
ance. Owing to the fact that it affects more than 
$27,000,000,000 that lapsed soon after the final dis- 
charge of the soldiers, most of which took place 
during the spring and summer of 1919, it very 
important to discuss the liberal provisions that have 
been made for revival at reinstatement of this 
lapsed insurance While I desire to discuss par- 
ticularly only the third pro found in the 
Amendment, necessary in order to get the 
subject of reinstatement of lapsed insurance clear, 
to recite the Amend 


ment relating to lapsed 
insurance as it was written and approved by Con- 
\?] 


Reinstatement of Lapsed and Cancelled 
Insurance 


berally, and we may 


tat 


is 


1e 
] 
V1SO 
it 1S 
entire 


gress August 9, 1 


In the nt that all pr sions of the rules and 
regulations other than the requirements as to physical 
condition of the applicant surance have been com 


{ 
' 
plied with, an application for reinstatement of lapsed ot 








cancelled yearly renewable, term insurance or applica- 
tion for United States G ent life insurance (con- 
verted insurance) hereattetr le may be approved 

(1) Provided; That the applicant’s disability is the 
the result of an injury or di e or an aggravation there 
of suffered tracted in the Active military or naval 
service during the World W 

(2) Provided further that the applicant during his 
lifetime submits proof satisfactory to the director show 
ing the service origin of the disability and aggravati 
thereof and that the t is not totally and per 
manently disabled As a condition however, to the accept 


einstatement of lapsed or 
rm insurance or United 
(Converted Insurance) 
ay all back monthly 


applicati n I 
yearly renewable 


ance of an 
cancell d 
States Government Lif 


the applicant shall be required to | 








premiums which would have become payable if such in- 
surance had not lapsed, together with interest at the 
rate of 5 per cent per annum, compounded annually on 
each premium from the dat id premium is due by the 
terms of the policy 

(3) Provided where any soldier ha 
heretofore allowed his insuranc to lapse while suffering 
from wounds or disease, suffered or contracted in line 
of service, and w at the time he allowed his said policy 
to lapse entitled to compensation on account thereof in 
a sum equal t r in excess the amount due from him 
in premiums on his said insurance, and has since died from 
said wounds or disease w ut collecting or making claim 
for said compensation or ing allowed to rei t 1 
said policy on at I hysical condition 
m that event id { licy sl ll not be considered 
and the Veteran eau is hereby authorized an 
to pay to the said beneficiaries of said soldier 
policy the amount of said insurance less the pr« 
interest ther¢ t 5 pe 1 per annum con 


annually in installments as provided by law. (Sept 
C. 293, S 108, added Aug. 9, 1921, C. 57, Se 
156.). 


ec 


Effective March 4, 1923, a material change w: 


made in the third pro the above amendment, 


which was made to read in part as follows 





and dies or |} | 1 from said wounds r dis 
ease, or becomes or has me permanently and totally 
disabled by reason thereof, without collecting said compen 
sation, and the tin f ieath or permanent total 
disability had or is suff t uncollected compensatiot 


ing himself 









pay all unpaid premiums, then ar 

licy shall not be considered af 
States Veterans Bureau is her aut 
to pay to t said soldier or be 
policy e amount of said insura 
nd interest thereon at per centu 
pounds ually as provided by I: 


the first amendment 





have sufficient uncollected comps 
he allowed his insurance to lapse 


just above quoted this 


confusion resulting to just 


l as 
nd the date of his de 


tended, a 


totally and permanently disable 
time to be considered in the reviva 


that a veteran at date of 


lapse 


o uncollected compet 


sume took place 31 days aft 
appare ly n 200d health and < 
or mentally or both, but that he 
in the service a touch of tubs 
gradually this disease grew 
health, until a year after the lay 
manently and totally disabled o1 
first amendment, the time of lapse 
his insurance would not revive 
lapse he was not entitled to 


under the 1! 
becoming totally and perman 
entitled t 


remiums, 


23 amendment, 


o compensation sufficier 
if he 


1 to sufficient compet 
his insurance would 


or died and if 
ntitie< 


premiums, 


This proviso was again r 
and approved June 7, 1924, toget 
War Risk Insurance Act, and i 


World War Veterans Act, as we 


The revised proviso is written 








section and known as section 305 
Title III thereof, said sectior 
Where any person has heret 
surance to lapse while suff g 
disability for which compensati 
dies, or has died, becomes or has bex 
total disabled, and at the tim I 
total d ulity was or is entitled t 
ncollected, then and in that « 
ince as said uncollected com 
the rate provided in sect 
e Act as Amended Decet 


applic d 


as lapse 


as premiums w 





authorized and direct 
ficiaries as the case may 
less the unpaid premiur 
the rate of 5 per centum per annun 


installments provided by law 





as 


\ complete understanding 
of the provisions above quoted 
le reader is acquainted witl 
or his beneficiaries are give 
of the insurance. The Direct 
ject to the 1 directi 


general 


given power to “administer, exe 


the provisions of the Act (W 
Act) and for that purpose sl 
and thority to make rules 
inconsistent with the provis 

re necessary and appropriate 
poses, and shall decide all quest 
this Act and all decisions 


affecting any claimant to the bet 


1; and the United Stat 











4 nt said 

1 the nited 

l d ected 

1! said 

e pre ms 
cof 


1e€ seco! 
ri to 
\ ore Ss 1 
oming 
tl actor 1 





ed, he wa a 
unpaid a) 
late of death he 




















to pay sucl 
ed r 
I l | revised 
with the entire 
v known as the | 
e before stated : 
{ ne separate 
e Act, unde! 
ge as follows 
l wed his In 
4 compensabk 
llected, and 
manently and 
permanent 
remaining 
119 
Idier, or 
t said in- 
est thereon at 
pounded annually 
the significanc: 
+ } } ] 
I l had uniess 
gehts a veterar 
é irce paymer 
the Bureau, sul 
the President 1 
ute, and enforce 
W Veteran 
have full power 
gulations, not 
this Act, whicl 
\ t its pur 
ns arising unde! 
esti S ot ta 
titles zx 
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l be iclusi e except as other- 


' the Director in de- 
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permanent disability, and in one of these cases the 
Court (Mont. Dist.) construed the nature of gov- 
ernment contracts of insurance, interpreting also 
the term “total permanent disability.” 

This latter case is Law vs. United States found 
in 290 Fed. 972. This case was reviewed by the 
Circuit Court of Appeals, 9th District, and was 
reversed by this Court, but an appeal to the United 
States Supreme Court resulted in a reversal of the 
Circuit Court of Appeals. The Supreme Court re- 
versed the case, however, not on the questions 
reviewed by the Circuit Court, but purely on a 
point of procedure. The judgment of the District 
Court was made final by this ruling, and the de- 
cision of Judge Bourquin, District Judge who wrote 
the opinion in the first instance, remains as a pre 
cedent. 

The case of McGovern vs. United States is 
also a Montana case. A favorable decision on th« 
contract of insurance was given the claimant, and 
this case was affirmed by the Circuit Court of Ap- 
peals 9th District, but the appellate court did not 
review the conclusions of law and findings of fact 
of the lower court. We will discuss the effect of 
these decisions on war insurance contracts as re 
lating to proof of disability and the legal nature of 
the contract later. 

It is interesting to note in reviewing the above 
mentioned cases, and other cases brought against 
the United States on war risk insurance contracts, 
that the District Court in which all were tried took 
jurisdiction under the Judicial Code Sec. 24, Par. 
20, known as the Tucker Act. This Act provides 
for the trial of claims against the government by a 
District Court sitting as a court of claims, the 
facts in said case being triable without a jury. The 
question of this practice in war risk insurance 
claims was first raised in the McGovern case, supra, 
by appellee claimant, and the Court of Appeals held 
that: 

Where United States was sued on a policy under War 
Risk Insurance Act of May 20, 1918, subject of action 
was “claim” within policy, and the District Court did 
not sit as Court of Claims under Judicial Code Sec. 24, 
Par 20 (Comp. Stat. Sec. 991), but its jurisdiction was 
exclusive, with right of trial by jury. 

The question of procedure is now settled, how 
ever, by an amendment of the War Risk Insurance 
\ct, it now appearing under title 1 of the World 
War Veterans Act Sec. 19, approved June 7, 1924, 
and providing that the procedure in such suits shall 
otherwise be the same as provided in suits in the 
District Court by the Tucker Act above referred to. 

A difference of opinion has arisen as to the 
nature of a government insurance contract. Is the 
construction of these contracts to be analogous to 
contracts between private parties? 

The first judicial interpretation of the contract 

insurance bearing upon this question was made 
in the case of Law vs. United States, supra, the de 
cision in that case resulting from a trial upon the 
facts, where it was alleged in plaintiff’s petition 
that he was totally and permanently disabled, and 
was entitled to indemnity under his contract of 
term insurance. 

Judge Bourquin, who found for the plaintiff, 
stated the construction of these contracts as fol 
lows: 

The Act clearly in its insurance features was it 
tended to afford the soldier the advantage of the ordinary 
life and accident insurance, which was no longer avail 
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cases brought in the Federal Dis 
Court the Northern District of Iowa, but 
have een finally determined. One of 
cases i rticular is now being taken by writ 
yt laintiff to the United States Circuit 
of Appeals, 8th Circuit It is the suit of 
: g and Mae Robinson vs. United 
The plaintiffs are mother and 
deceased veteran, and both 
ries under his policy of $10,000 term insur- 
whicl carried during his service in the 
wal t is bottomed upon the third proviso of 
108, , War Risk Insurance Act, added 
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ie made nd a witness being 
this beha Judge Scott, before 


whom the trial was held, allowed a showing to be 
made as aforementioned, over objections of counsel 
He then sustained the objec 
tion, which was renewed, to the admission of any 
evidence to show the deceased soldier was at the 
time alleged entitled to compensation and a higher 
rating than awarded by the Veterans Bureau for 
compensable purposes, on the ground that the de- 
cisions of the Veterans Bureau on questions of 
compensation were made final by law and con 
clusive upon the veteran claimant for compensation, 
and therefore the court had no jurisdiction to go 
into the question involving compensation, once the 
bureau had made a decision upon a claimant’s ap 
plication for compensation. 

The government relied upon the decision of 
the United States District Court in re Silbershein 
vs. United States, 285 Fed: 397, which is a case in 
which the plaintiff, a veteran of the world war, sued 
for and sought a judgment against the United 
States for compensation he alleged to be due him 

The contention of the plaintiffs was that they 
did not bring the suit to collect compensation. They 
claim that they commenced the suit to determine 
their right to collect the insurance, and that the 
policy had not lapsed because the deceased veteran 
at time of lapse was entitled to uncollected com 
pensation. The premium of the policy was $7.60 
per month. A showing that at time of lapse the 
veteran was entitled to a ten per cent disability 
rating for which he had not collected compensation 
would, on the. basis of eighty dollars per month 
temporary total disability, equal eight dollars per 
month. This would more than equal the amount 
of the premium due when the policy lapsed, thereby 
reviving the policy and placing it in full force and 
effect. No judgment is sought for any compensa- 
tion, for the premium is not under such circum- 
stances considered paid by the compensation the 
government owes and should have paid, but is to be 
deducted from the insurance. 
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contribution toward stopping the tragic increase of 
automobile accidents and compensating the inno- 
cent victims thereof. 

During the war it was part of my duty while 
we were at the front to prepare a daily casualty 
report of the number of wounded and killed. At 
first this was a heartrending task but it soon be- 
came a matter of routine statistics and we ceased 
to think of the individual tragedies involved. In a 
similar manner the American public have come to 
regard the daily casualty reports of those killed or 
wounded by automobiles as “mere statistics,” and 
seem indifferent to the suffering and destitution 
which these accidents involve. 

The total number of Americans killed and 
wounded in the World War was about 242,000. The 
total number of Americans killed and wounded by 
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automobiles in 1923 was 500,000. The total num 


ber last year, as reported by tl 


killed and 15 per cent were children under 16 years 


of age. In the last two years more than a million 


fellow Americans—met1 women and children 

were killed or disabled by automobiles. This yea 
the number of fatalities and injuries will exceed 
last year’s terrible toll and the total tends to in 


crease with the ever-increasing number of motor 
vehicles upon the streets 

In some of these cases the injured are to blame; 
in some the automobilist; in others, both are to 
blame in varying degrees. In many cases it is im 
possible to place the blame and frequently there is 
no negligence in a legal sense but injury or death 
occurs by reason of weather conditions, latent de 
fects or the inevitable risks of traffic. But from the 
social side, all of these cases mean that the burden 
of death or injury must be borne by the crippled or 
the dependent victims of the accident for whom the 
law at present offers little or no relief. 

It will not do to say that this is an individual 
problem with which the sta las no concern. The 
menace to the life and health of the inhabitants of 
the state is so great that it endangers every person 
who is compelled to use the public highways and 
justifies the state in taking action to protect the 
life and well being of its citizens. The wholesale 
slaughter of our fellow citizens by automobiles must 
be stopped and means must be found to compensate 
the victims of these accidents Safety first pallia 


tives will not accomplish this. The situation is so 
serious and the peril so great that compulsory and 


fundamental measures are required which will apply 
to every automobile owner and operator and which 
will protect and compensate every victim. 

Strict enforcement of the criminal law and more 
drastic safety measures will help reduce accidents 
but regardless of the thoroughness of such meas 
ures, a tremendous number of accidents are certain 
to occur. My purpose in appearing here is to plead 
the case of those who are certain to be injured and 
killed in the years to come as the result of auto 
id to urge you to help in pro 
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mobile accidents a 
viding for their protection and compensation 

We. as lawyers, have a special and vital interest 
in the problem of automobile accident prevention 


and compensation. Three-fourths of all civil jury 
trials are concerned with personal injury claims 
largely arising from automobile accidents The 
major portion of the time of all civil courts in the 
trial divisions is consumed in the trial and disposi- 
tion of these cases which also take the time of 
appellate courts to a greater extent than we realize. 
In Illinois it has been said that the expense of these 
trials last year exceeded the total amount of the 
verdicts returned and collected Whether this is 
true or not, the facts are that these cases are an 
enormous source of expense to the taxpayer and the 
litigants and present a problem which concerns 
every practicing lawyer most closely. 

All of you know from personal experience of 
the futility of these personal injury suits as a means 
of doing justice. Yet a personal injury suit is the 
only remedy now available to the injured victim 
of an automobile accident or to his dependent fam- 
ily in case of death. For practical purposes the 
personal injury suit in automobile accident’ cases 
is frequently entirely worthless and at best is slow, 
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deduction for court costs or attorney’s fees. It 
would be paid without regard to fault in all cases 
except where injury is self-inflicted or arises from 
wilful violation of law. 

There is nothing new or radical in this proposal. 

\t the present time employees who are injured as 
the result of an automobile accident receive com 
pensation although the accident was clearly their 
own fault. In the common case of taxicab accidents 
in which a passenger, a pedestrian and the driver 
are all injured by the gross carelessness of the 
driver—the negligent driver receives hospital care 
and compensation at once while the innocent pas- 
senger and pedestrian have no remedy except the 
hazard of a personal injury suit. If the taxicab 
company is insolvent, as occurs quite frequently, 
the innocent victims will receive nothing while the 
guilty driver is protected and compensated. 

Recently a private policeman was killed by an 
automobile while crossing the street in the per- 
formance of his duties. His widow and children wil! 
be paid at once and without regard to fault while 
the widows and children of hundreds of other pe- 
destrians receive nothing. The proposed plan will 
abolish this unjust discrimination and will extend 
the protection now enjoyed by one class of the com- 
munity to all. 

(2.) From the standpoint of the automobile 
owner, compensation insurance will provide more 
complete protection at a lower cost than the present 
system of liability insurance. The average premium 
for liability insurance in Ohio is $34 per car with 
liability limited to $5,000 in case of one death or 
injury The estimated cost of Compulsory Com- 
pensation Insurance is froin ten to fifteen dollars 
per car. Two-thirds of the premium paid for lia- 
bility insurance is used to pay commissions, over- 
head, administration and the expense of fighting law 
suits and less than one-third goes to those who are 
injured by accidents. Under the proposed plan of 
compensation insurance, approximately 90 per cent 
of the total premium would be used to compensate 
the injured. In fact, the administrative cost of 
Workmen’s Compensation Insurance in Ohio is less 
than 5 per cent of the total premium collected. 

It is true that compulsory insurance will 
impose an additional burden upon the automobile 
owner who now carries no insurance, but an auto 
mobile owner who is not willing to pay the small 
premium of ten or fifteen dollars required to pay 
for the injuries and fatalities which may be caused 
by the operation of his machine ought not be 
granted a license to kill and injure with impunity. 

Compensation Insurance will afford greater 
protection to the automobile owner than the present 
system because it will relieve him from his present 
unlimited liability to respond in damages which in 
the case of a serious accident may bankrupt him. 
In addition, compensation insurance will provide 
compensation to the owner or his family in case the 
automobile owner is himself killed or injured in an 
accident involving his machine. 

(3) The benefits to the general public are 
equally apparent. The expense to the taxpayer in 
maintaining courts and juries, three-fourths of 
whose time is spent in hearing personal injury cases, 
and the economic loss involved in the attendance 
of witnesses at these trials, which cost approxi- 
mately $300 per day, would be entirely saved. The 
burden now borne by public and private charities in 
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upon the operators of autor es who cause the _ flicted by his machine. \ si provis 
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obtaining a lice isks will be pet t ‘ 
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cause accident \t the | nt time there is t 
way of preve! » are physically 
mentally incompetent erwise deficient 1 
operating a highpowe! ile upon the p 7 
lic streets un rte t 
Under the propose¢ pia every accident wil t 
give rise to a claim tor damagt nd will necessarily : 
1 1 S pl ed by law t some 





which are now unknown | comparatively tf 
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uniform or made to a central authority = 
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know definitely (1) the | who cause ( 
dents, (2) the places whet cidents occur and (3) of medi | science 
the true caus¢ vhich ntribute to accidents. With his ¢ gency demands | l il and leg 
this information we can eliminate the habitually @#chon The Lawyers of Ohi 
careless drivers | é kine their licenses and can ‘5 such action to stop the inc! fg deat 
intelligently correct the id road conditions wher ind injury and t bring rel l 
accidents occur and ntifically legislate against hundreds of homes now rend | des 
the mechanical t es of accidents tute by fatal accident or dis 
Experience with \\ Compensatio! 
proved that in e ol character 1s a powe! 
ful factor in reduc ul mber ot industrial ac The New “Embracery’ 
dents. The re nt mie I t of the Ohio Const! e. . 
tution requires that a te percentage of the From the Bi 
premiums collect d from employers shall be set Certa Suffolk county ’ k > 
aside for safety work imilar provision with a regular practice of fondling d ts publi 
respect to auton bile 11 nee would furnish the n the courtroom for the fAluenc 
working capital neces campaig educa irv verdicts, according t to 
tion to prevent ¢ le I Post reporter by a justice S Cou 
The chief objectior ged by the opponents ol In a typical case there fre 
compulsory insurance 1s that it W uld tend to re Fast Boston on the jury. | lent t fendant 
lieve drivers wners al edestrians of responsi attorney had looked up a ma I | minen< 
bility and tl ! elessness. I1 iret in East Boston politics v 5 mene 
ment is fallaciou Compulsory Insurance would the thr vmen Fess ; 
not relieve at commu’ of their this m came into the « the 
present re he criminal law No endat y the hand an th tl 
one would be relieve thing except civil re greatest affection. The ! ryt 
sponsibility. Autor ers who carry liability watched proceedings wit! terest. Whi 
nsurance ar l f this resp ility } lefense lawver was ma rent ple 
by the in \ mobil wners 7 tal the politicia rot 
who do not re usually execution the def« int’s shoulders iped | 
proof and ha\ .w suit. Hence, the own eyes with a large hat 
proposed plat ‘ ild relieve the autor € | s is the last w l encing 
owner of any it lity whicl te - \ it openly r W, 
to deter him trom 1 ind it is absurd to the opinion of the judg t ittent 
suggest that Id have any greatet f the Post to the practice id st 
tendency to step in from moving automobile the I litician in Ss 
because ol! 1 t pensation pro ided b ing’ s ir dem strat 1 
law. ind | t tl ere are mal I | ir t ' 
If it is 1 thought desirable to relieve the brought into the court yers 
f respons tisas mpl natter t the s e purpose 
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PROBLEMS OF PROFESSIONAL ETHICS 


By HENRY 
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What Are Unethical Efforts to Obtain Business? 


Upson Sims 


ness, whatever be the line of occupation; and if the 
legitimacy of a lawyer’s efforts to obtain business 
were determined by the nature of the cases he ob- 
tained, by whether they were causes which should 
be brought, or causes which should not be brought, 
we should soon find ourselves in the absurd posi- 
tion of being justified in seeking cases which we 
win and not justified in seeking cases which we 
lose. 

It is sometimes urged, however, that while it 
would be very dangerous to society to have lawyers 
go about asking the authority to work up cases 
without regard to whether the plaintiff feels 
aggrieved, there is not the same objection to a 
awyer’s seeking employment in defending causes, 
or in seeking regular employment as adviser or 
conveyancer from persons and institutions who 
constantly require lawyers to do work of this kind 

This argument not infrequently 
urged in justification of efforts to obtain corporation 
retainers and salaries ; and aside from the surrender 
of professional dignity involved in such efforts, the 
argument would seem to be sound, so far as it 
concerns employment by large institutions 
have much litigation or much conveyancing, 01 
which require constant counsel. But it not 
apply to efforts to obtain employment to defend 


has been 


who 


does 


isolated litigation; for no one can tell how much 
the solicitation of the lawyer may affect the desire 
of the defendant to resist in a given case which 


might be settled, and until the litigation is settled 
it is often impossible to foretell whether the cause 
will result in defense only or in offensive defensive 
litigation. Of this kind are the not uncommon 
efforts of some lawyers to corral defendants in taxa 
tion suits and in suits by the state or governmental 
agencies to clear the title and possession of lands. 

But the greatest objection to countenancing 
the solicitation of employment for defending litiga- 
tion or as counsel or conveyancer is the difficulty 
of making a practical distinction between soliciting 
employment one purpose and soliciting em- 
ployment for another. For if corporation lawyers 
can legitimately get more corporations as clients 
by solicitation, and if conveyancers and title exami- 
ners can get more wills to draw, more estates to 
manage, and more abstracts to examine by solicita- 
tion, then the ambulance chaser and inciter of strife 
will be exempted from all moral delinquency al- 
though he may be offending the text of the statute 
and the principles of the common law. Hence the 
drafters of the American Bar Association’s Canons 
of Ethics laid down in Canon 27, “solicitation of 
business by circulars or advertisements, or by per 
sonal communications or interviews, not warranted 
by personal relations, is unprofessional.” 

So far all who are striving to strengthen and 
uphold the legal profession are in accord. The diff 
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culty arises when we come t decide what is “solic1 
tation of business by circulat and advertisements 
and personal communications,” and so forth. Canor 
27 says, “The publication or circulation of ordinary 
simple business cards, being a n 
taste or local custom, and 
nience, is not per se improper , but 

lawyer’s professional reputa 


through his ow! 


t 


iatter of personal 
metimes of conve 
condemns 


advertisements of a 
tion or accomplishments, vhe el 
announcement or by agents 

Is it ethical, therefore, for a lawyer to scatte1 
and not eth al 


his cards all around the community, 
to tack them up in the street cars? Is it ethical f 

a lawyer to take full page advertisements in legal 
magazines and commercial 


write letters or to 


directories, and 


1 1 
eval 


unethical to send circulars to 
his fellow lawyers over the country asking for ass« 
Is there 


the country cards an 


a difte1 


ciation in causes in his locality 
ence between mailing ove! 
nouncing that he is about to open a law office, an 
already has one 


a sper ialist 


] 


mailing out cards saying that he 
open? or that he ha come 
Can he give reference with the 
erely state his nam 


consent ol! 


those referred t 


and address, and let the stranger write to the, post 


town for the names of persons who 


master in the 
may be inquired of as to ! qualifications ¢ 


Are all these questions to be answered by say 


ing that legitimate advertising is a matter ol degre« 


to be determined by the need of the public, or th 
other 


custom in the community, or by some 


ard? Or must we say that no advertisement 1s 
ethical if attempted by the lawyer directly « 


indirectly for the purpose btaining clients Or 
must we say that advertisement of some kind o1 


necessary in these days in a 


country as large as ours both for the public who 
want lawyers, and fot | 
clients; and that so long 

the truth in his advertisements, his own taste 
be his to tl form his advertisemet 


should take? 


other is practically 


lawyer who 
he lawyer states only 


mirat 


guide as 


These questio1 Ss aré using great difhiculty, 
even to members of the bar who are honestly striy 
ing to uphold the digni nd best interests of the 
profession; and these are some of the points which 
the Special Committee I Supplements to the 
Canons of Ethics may be expected to decide, whet 
they make their final report to the American Bat 
Association. 

Of course, what is advertisement must always 
be a matter of practical common sense to be dete 
mined objectively rather than by the intent ol the 
lawyer or other perso1 promulgating it But 
granted that a certain circularization o1 other dis 
semination of data concerning a lawyer is advertis 


apparently issued for the 
him professional employment; if it 1s 


and purpose 


ing, 


bringing to 


- 


countenanced by the Bar there wi 
tical difficulty in enizing such 
legitimate, and at the same time banning pt 
letters of solicitation and interviews 


solicitation as 


It is even impossible in most cases to dis 
tinguish between solicitation through personal 
letters sent to members of the bar and similar let 
ters sent to commercial agencies or prospective 
clients. 

It may be possible to find some practi ible 


intermedi 
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sion may fix a barrier between gitimate a1 
illegi advertisements; but ( ly logi 


legitimate 
| 


and absolutely sound position e¢ to i 
volve eventually cutting out all advertisement, an 
trusting to the eventual limitation of the umbe 
of practicing lawyers to such a number as w 


unnecessal 
receive an number ol 
feature limitation was suggested t last ti 
Then a list of the membet1 the bar in ea 


notation of thet tive Cl 


1 


render advertisement 


adequate 


locality, with 
ties, might be printed by aut 


sion for general dissemination 


Opinion of Committee on Professional 
Ethics 
Lay Intermediaries,—Acceptance of employment 
where intermediary profits on lawyer's 
professional services 
Solicitation,—Propriety of lawyer addressing 
ing held to raise funds for his own 
employment 


meet 


(Opinion N 8 


r HE Bar Association of a met itan city Na 
requested the Committee to considet the fol 
lowing statement of facts, at press its opini 

is to the propriety of the activit ttorne 

involved 

An automobile club charges it mbers yeat 
dues for the privileges furnished them. In soli iting 
membership from the public it s to furnish it 
members with certain service sp 1 De 
partment” in connection with t ership at 
operation ot automobiles It ges il thet 
tivities general in character tor t benefit of its 

collective membership, such as | tive efforts t 

improve traffic and road condit t king « 

highwavs, the furnishing of t is to roads 
ind road conditions, etc 
This “Legal Department’ nsists of certal 


attorneys who are engaged in general practice an 





who devote to this service < their tin 
: 4b - | ‘ ] ‘ ] 1 
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g al telephor ll wr local carfare 
1 v or file pleadings, 
fe : be charged 
C. Attorneys 
Sor tit the State in which the auto 
le « ed Sst law fixing certain 
é Owners of trucks, who were 
ber ft lub, were invited to attend a meet 
to | neys’ opinions of the statute, 
it the pu e of contesting its 
lity eeting was addressed by the attor- 
his Legal Department, and a fund 
colle those ‘ which fund was 
1 to pay the expenses of litigation, including 
stantial to the attorneys in question 
rT} ittention of the Committee is also called 
certai tions of the statutes of the State in 
h tl located. For the reasons stated 
w, no! e will be made to these statutory 
( tes tated vy My 
Opinion 
eive clearly the fundamental 
it is first necessary to denude 
pecious garments of apparent pro 
yy they may be clothed. That there 
be 1 nception, let it be noted that the 
low loy these attorneys for the pur 
é g it or its members on questions 
ting its interests or on questions of collective 
est t embership as a whole, but employs 
the purpose of advising its members in 
ect to tl individual affairs In other words, 
services of these attorneys to such 
bet f t public as are willing to pay its 
é heref hat the membership fee 
it the same time purchase for the 
P lire¢ enefits is of little 
ent g as the legal service is one of the 
stantial benefits that it does pur- 
sé It pparent that the furnishing of these 
er substantial inducement to mem 
’ 
ticed that the statement of the 
ymits any reference as to whether 
or a ration, or whether or 
ed for profit. The omission is in 
Committee cannot properly express 
hether the club’s conduct is in 
tut biting the practice of 
her lay agency. Those 
ste hat constitutes the practice of law 
comprehensive report of a special 
nte le the subject by the 
Bar As Delegates, which 
the Conference on August 24, 1920 
reats of the matter at length and 
decisions then available. These 


been affirmed and strengthened by 
rtant decisions to the same effect. 
that these decisions are a unit in 
y agency does not change the 


s acts by furnishing duly licensed 
ler the services which it agrees to 
hese attorneys are merely its agents, 
) Ill. App. 271. People 
ts Protective ¢ 209 Pac Cal 63. State « 
Me I Wash. 1: 77 P 








under its control and in its employ for that purpose. 
If a lay agency is not entitled to practice law di 
rectly, it is not entitled to do so indirectly, by 
employing licensed attorneys to carry on that por- 
tion of its activities for it.* 

In furnishing these legal services to its mem 
bers and in charging them a membership fee which 
includes payment for these services, the club, in 
effect, is selling and exploiting the lawyer’s pro 
fessional services to its own benefit or profit. That 
the benefit may be indirect or the profit indefinite 
will not vary this conclusion. The sale of an item 
is no less a sale because the price paid for it or the 
consideration given is lumped with other items so 
that it cannot be segregated. Even if the club is 
not organized for profit the conclusion is the same 
In that case its owners (the membership) may not 
receive any direct money benefit but the club as an 
entity may profit from this particular activity to 
the benefit of its other activities and the member- 
ship thereby receive an indirect benefit or profit 
Neither are these conclusions varied by the condi 
tions under which the club employs these lawyers. 
Irrespective of whether they give all or only a por 
tion of their time to the service furnished by the 
club, and of whether they receive a salary, are paid 
a percentage, or are paid for each separate item 
of work, the result is the same so long as a lay 
agency pays a lawyer one amount for his services 
and for those services charges a different amount 
to the person to whom they are rendered. 

Having thus analyzed this activity of the club 
we may now consider the propriety of the relations 
thereto of the attorneys it employs. Society has 
seen fit, for its own benefit and protection, to limit 
the practice of law to those individuals whom it 
has found duly qualified in education and character 
The permissive right conferred on the lawyer is an 
individual and limited privilege subject to with 
drawal if he fails to maintain proper standards of 
moral and professional conduct. Neither this privi 
lege, nor any responsibility or duty connected there- 
with, can be delegated to or shared with a layman. 
\s the lawyer cannot share his professional re- 
sponsibility with a layman or lay agency, he cannot 
properly share his professional emoluments with 
them. This of itself is sufficient to render it im- 
proper for a lawyer to allow his services to be sold 
or dealt in by any layman or lay agency. But there 
is yet another reason why such a practice is ab- 
horrent. The essential dignity of the profession 
forbids a lawyer to solicit business or exploit his 
professional services. It follows that he cannot 
properly enter into any relations with another to 
have done for him that which he cannot properly 
do for himself. 

It must therefore be held that the furnishing, 
selling or exploiting of the legal services of mem- 
bers of the bar is derogatory to the dignity and 
self-respect of the profession, tends to lower the 
standards of professional character and conduct 
and thus lessens the usefulness of the profession to 
the public, and that a lawyer is guilty of miscon- 
duct when he makes it possible, by thus allowing 


Matter of Co-operative Law Co., 198 N. Y. 470. Matter of 
Pace & Stimpson, 170 N. Y. 818, 156 N, Y. Supp. 641 
Matter of Duncan, 83 5S. ¢ 186 State ex re Luniin vs 


Merchant's Prot. Corp., 105 Wash. 12, 177 Pac. 694 People 
Merchants’ Prot. Cory 209 Pac. (Cal.) 263 
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his services to be exploited or dealt in, for others 


to commercialize the profession and bring it into 
disrepute. 
The conduct of the lawyers in question must 


be therefore disapproved on the ground that their 


relations with the club amounts to a division of 
professional fees with a lay agency and to an agree- 
ment with this lay agency for the exploitation of 


the lawyer’s professional services 

We may now consider the propriety of the 
actions of these attorneys for the club in addressing 
a meeting of truck owners which was called for 
the purpose of raising funds to defray the expenses 
of contesting the validity of a statute imposing 
certain license fees on trucks. Several essential 
facts remain unstated The statement does not 
disclose who caused the meeting to be held or 
whether there was any understanding that these 
attorneys were to the event that 


be employed in 
those attending the meeting subscribed sufficient 


UNCERTAINTIES AND 


funds. If the attorneys voluntarily interested them 
selves in the matter and caused the meeting to be 
held their action was improper (Canon 28 of the 
Canons of Ethics). Even if acting on behalf of a 
client their action would still be improper if it was 
understood that they were to be employed for the 
purpose of making the contest. The fact that the 
meeting was held under club auspi though only 
a small portion of its members could be intereste: 
in the question, connected with the fact surround 
ing the relations of these attorneys with the club 
and the fact that the fund was collected and was 
used to pay their fees and expenses, all lead to a 
presumption that these attorneys knew that they 


SUBSTANTIVE CRIMINAL LAW’ 


HAT there exist defects in the administration of 

civil justice, we assume. The creation of the 

Institute is proof of the belief of the legal pro- 
fession that such defects exist, and the action of the 
Institute in proceeding to restate the law of certain 
topics of the civil law is proof of its belief that these 
defects are, at least in part, due to defects in the sub 
stantive law of these topics 

We now turn to a consideration of similar defects 
in the administration of justice, namely, de 
fects due to the uncertainties and inconsistencies in the 
substantive criminal law 

There seems to be a widespread impression that 
criminal law is statutory, and that the Federal govern- 
ment and the various states have in their penal codes 
so crystallized it that its rationalization and improve 
ment can be achieved only by way of legislation. This 
impression is erroneous 

While many of out 
codes, these codes embrac« 
inal law accepted in the states 
held that no act is indictable 
bidden by the code 
not cover the whole field of crime, but leave acts 
indictable at common law, or under the general prin- 
ciples of the common law, still subject to indictment, 
though these acts are not mentioned in the code. But 
even in the first class of states, as well as in the second, 
the greater part of the body of general principles of the 
criminal law are still in force Thus, in some states 
the penal code will merely provide that anyone who 
commits an assault, or or burglary, etc., shall 
suffer a certain penalty, leaving the courts to deter- 
mine, according to common law principles, what combi- 
nation of act and intent constitutes these offenses. 
Other codes undertake to define the various crimes, 
usually defining them according to the common law 
definition, thus leaving the constitution of the various 
crimes just as though there had been no statutory 


criminal 


tates have so-called penal 
a portion of the crim 

In a few states it is 
unless specifically for 
other states the codes do 


1 . 
arceny, 


*Part V of the Report of the Special Committee to prepare and 
present a survey and statement on the defects in criminal justice, pre 
sented to the third annua! meeting of the American Law Institute, held 
in Washington on May 1 and 2 


were to be so employed. As it is improper for a1 
attorney to solicit employment it must be equally 
improper for him to solicit funds to make sucl 
employment possible or to address a meeting called 
for the purpose of raising fund his employ 
rent 

i, a TO ala . a fT & T 
INCONSISTENCIES IN 
definition. A few states attempt re-define a very 
few crimes, such as assault, or e several 
crimes, such as larceny and the various forms of es 
bezzlement, into one crime; but these efforts at cer 
tainty are so few as to be negligible in a survey of 


the country as a whole attempted 
to codify the 


crimes. The effect of insanity, in its vat 


No state has evet 
whole body of the law applicable t 
ous forms, 


of drunkenness, in its various degrees, of consent 
to hostile acts, of contributory negligence, contribu- 
tory guilt, necessity, duress in its various forms, 
self-defense, de fense of others, defense « f property, 


acts done in prevention of crime, acts done in effecting 
arrest, the rules governing the commission of one crime 


in the attempt to perpetrate another, these and a host 
of other matters untouched by the various penal codes 
are a prolific subject of conflicting ns and conse 
quent uncertainty in the law. 

lhere are four classes of unce es j e crim 
inal law: 

I. Uncertainty whether a c1 existing early 
common law, and not abrogated by statute, still exists 

II. Uncertainty as to the elements constituting a 
crime, when the crime admitte | till exists, con 
sisting of : 

(a) Uncertainty as to the a 

b) Uncertainty as to the int 

(c) Uncertainty as to oth the of 

fense. 

IT] dmitting the existence of the crime, and 

that there is certainty as to the elements constituting 


ctate ; 


it, uncertainty as to whether a ¢ te of facts 
brings the case within the definition, or contains the 
elements necessary to constitute the crime 
[V. Uncertainty in general principles of the crim 
inal law 
I. Uncertainty as to Whether a Common Law 
Crime, Not Abrogated by Statute, Still Exists 





An illustration of this is found in the crime of 
suicide. Suicide was a felony at common law, entail- 
ing forfeiture of goods and other consequences. Since 
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eiture of goods as a penalty for crime has been 


ed, a successful suicide, so far as the perpetrator 


s legally unimportant. There are, how- 
two p! f the law of crimes that make 
fact of the « ence or non-existence of suicide 
crime extremely important in the administration 
inal jus One of these principles is that one 
attempting to commit a felony, accidentally 
person, is guilty of the murder of that person, 
one whi the commission of a misdemeanor, 
lls a person, is guilty of the manslaughter of 
person. The other principle is that one who aids, 
rages another to commit a crime is, him- 
punishable for the crime committed. There is a 
t conflict among American jurisdictions, having 
ubject, as to whether suicide is a 
1 what consequences flow from an attempt 
mmit 
In South Carolina suicide is held to be a felony, 
ne who in attempting tc commit suicide accident- 


was held guilty of murder. (State 


elle, 34 C. 120 In Texas, suicide was held 

no crit ffense and, consequently, one who 

ged another to commit suicide was guilty of 

ens¢ State, 69 S. W. 529). In Penn- 

t is ertain whether or not suicide is a 

e, there being in that state decisions in courts of 

; t instance rectly contrary to each other, and no 
yf the urt of last resort 


II. Uncertainty as to the Elements Constituting 
a Crime When the Crime Admittedly Exists 


ertainty as to the Act 


\n illustration of the second cause of uncertainty, 
ncertainty as to the elements of the offense, is 

he crime of abortion. In New Jersey (State 

per, 22 L. 52) and in Massachusetts (Com. 

rker, 9 Met. 263) the “quickening” of the mother 
ssential element of this crime, and 

cause a woman to miscarry before 


ecomes is not abortion. In North Carolina 
te v. Slag 83 N. C. 630) and Pennsylvania 
( 13 Pa. 631), it is held that it is not 


mother be quick, but that it is suffi- 
s e pregnant; and the latter court says of 
and New Jersey decisions: “It is 
rehend, law in Pennsylvania, and never 

to | the law anywhere.” 
Courts al t variance as to the character of the 
t nstitute an assault. Thus the admin- 
n of a drug (cantharades) for an evil purpose, 
nsent of the prosecutrix, is held to be 
ilt in Massachusetts (Com. v. Stratton, 114 
3), in Indiana (Carr v. State, 135 Ind. 1) and 
Carolina (State v. Monroe, 121 N. C. 677). 
same act is held not to be an assault 
1 Tex. App. 605). 


w+ r. 
Imitting that a certain character of act may 
tute an assault, courts are at variance as to the 


act of that character to constitute the 
issault. Some courts hold that any non-jus- 
| against a person which puts such 
reasonable fear of immediate personal injury, 
ssault. (State v. Shipman, 81 N. C. 513; 
State, 99 Ga. 38.) Others hold that it is 

the prosecutor be put in reasonable 

ite harm by such an act, but that there 

e an offer or attempt to do hurt by such act in 


order to convict of an assault (State v. Milsaps, 
N. C. 549). 

The sufficiency of the act necessary to constitute 
mayhem at common law, e. g., whether breaking the 
skull is mayhem, is in doubt. (See Foster v. People, 
50 N. Y. 598.) 

There is, likewise, uncertainty as to the sufficiency 
of certain acts to constitute the crime of burglary at 
common law. Thus, one who has effected an entry 
without breaking, and who breaks out of a house, in 
order to escape, is not a burglar in Tennessee (Adkin- 
son v. State, 5 Baxt. 569), nor in Alabama ( Brown vy 
State, 55 Ala. 123), nor in Pennsylvania (Rolland v. 
Com., 82 Pa. 306) but is a burglar in Connecticut 
(State v. Ward, 43 Conn. 489), and in South Carolina 
(State v. Bee, 29 S. C. 81). 

Even the act necessary to constitute rape is sub- 
ject to conflicting decisions. Thus, in Nebraska (Com- 
stock v. State, 14 Neb. 205), penetration alone, force 
and non-consent being admitted, are held to constitute 
this crime, while in Ohio (Blackburn v. State, 22 Ohio 
St. 102), it was held necessary to p:ove emission as 
well as penetration. 

The act—‘the taking and carrying away ’—by 
trespass, essential to larceny, involving as it does the 
difficult and subtle legal conception of “possession” — 
“actual” and “constructive,” and “ownership”—‘‘com- 
plete” and “qualified”’—has so long been the subject 
of inconsistent and conflicting decisions as not to need 
extended comment. A few illustrations will suffice 
In the absence of statute it is held that a woman cannot 
be convicted of larceny of her husband’s chattels, under 
the fiction that husband and wife are one person, and 
the fact that the husband was in possession of the 
chattels at the time is not regarded as material. (Lush, 
J., in Reg. v. Kenney, 13 Cox C. C. 397). Yet it is 
constantly held that a person can steal his own goods. 
if they are in the lawful possession of another. (Henry 
v. State, 110 Ga. 750.) 

Also at common law it was held that a husband 
could not steal from his wife, not for the reason that 
they were one, but because, on marriage, her chattels 
became his. Under the now generally adopted statutes 
enabling a married woman to own property, some 
courts continue to hold that the husband cannot steal 
from his wife (Thomas v. Thomas, 51 III. 162; State 
v. Parker, 3 Ohio Dec. [reprint] 551); while others 
hold that the husband can be guilty of larceny of his 
wife’s goods ( Beasley v. State, 138 Ind. 552). 

There is a direct conflict in the decisions as to 
whether one who steals property in one jurisdiction, 
and brings it into another jurisdiction, can be convicted 
of larceny of the property in the latter jurisdiction. 
Connecticut (State v. Cummins, 33 Conn. 260), Iowa 
(State v. Bennett, 14 Iowa 479), Illinois (Stinson v 
People, 43 Ill. 397), Maryland (Worthington v. State, 
58 Md. 403), Massachusetts (Com. v. White, 123 Mass 
430), Kentucky (Ferrill v. Com., 1 Duv. 153), Missis- 
sippi (Watson v. State, 36 Miss. 593), Oregon (St. v 
Johnson, 2 Ore. 115), and South Carolina (St. v. Hill, 
19 S. C. 435), hold that there may be such conviction 
In Georgia (Lee v. State, 64 Ga. 203), Indiana ( Beal v 
St., 15 Ind. 378), Nebraska (Van Buren v. St., 65 Neb 
223), New Jersey (St. v. Le Blanch, 31 N. J. L. 82), 
and in Pennsylvania (Simmons v. Com., 5 Binn. 617), 
the contrary is held. 

Some courts even make a distinction between a 
case where the property is stolen in a foreign country 
and brought into one of our states, and the case where 
the property is stolen in one of our states and brought 
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into another state hus 


property stolen in one ¢ 
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by the thief into Massachu 


allowed in Massachusetts 


$30), and in Ohio (Hamilton 
1 S } 


while such conviction 
states where the propert 
having been stolen 
richard, 3 Gray 434; Stanl 
although in decid 
same courts treat the stat 
each other. 

Asa corollary of thes 


ing a que 


a similar conflict as to whetl 


received” goods whi } have 
isdiction can be convicted 


stolen goods in the stat 
brought and received. In 
may (Ex parte Sullivan 
Georgia (Golden v. St 


may not. 


The act necessary to co! 
gery, the necessary intent be 


of contradictory decisi 
held that signing one’s « 
representing the instrument 
son of the same name, is 


30 Fed. 678: Graves v. An 


Y. 205; People’s Trust Co 


while in Illinois the same act 


1 1 


obtaining property by fals« 


(Hogue v. Chicago National 


So, in some States, It 
procuring of anotl 
is forgery (St. v. S 


v. Hill, 102 Me. 346; Com. 1 


Other jurisdic tions deny tl 
Vv Pfeiffer { Til 1 9O N. } 
Tenn. 300) 

Although the offense 
false pretense is a statutory 


; 


in the various states are 1 


in the staternent of those el 


sidered in this report, this 


sidered here, since the in 


turn on differences of langu 


] 1 
| 
i 


One of th 
taining property by false pr 
a pretense, which is false, 
exist both uncertainty at 
as to what constitutes the 
offense. Some courts hold 
fendant’s intention is a state 
fore hold that one who obt 
that he intends to pay fot 


crime being present—can 


- 1 


f 
s 


27 Iowa 273 Other court 


an intention is not a statement 


allow a conviction in sucl 
90, N. Y. 314) 

Misrepresentation as 
is generally said not to « 
(People v. Jacobs, 35 Micl 
215): but in Williams v. St 
it was said that a musrepr« 
land sold by at fendant m1 
stated as a fact, and whether 
a question for the jury 


In some states the pretet 


a character as to decety 
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\ll common law crimes are 
act accompanied | an intent 
omer 
n the case of many crimes 
shown) are there conflicting de 
is necessary, but there are also 


flicting decisions as to what 





must concur with the act. This re 
uncertain Illustrations may be 
mon cri assault, battery a1 
the everyday crime of assault pet 
one State i quitte 1 in an 

or tact | ne menacingly pr 
at another in New York (Pe pl 
Y. Suppl 63), Kansas (State 
927 ) some lederal dis 
156 Fed. 95 ie is guilty of a1 
that no intent actually to mjure 


crime; while in Alabama (Chapmat 


463), California (People v. Dodel 


ana (Klein v. State, 9 Ind. App 
Godfrey 17 Ore 300), and 

ears, 86 Mo. 169), wl 

to inflict bodily harm 

assault, he must be acquitted. W1 


wards v. State, 62 S. E. 565), the 


ing that intent to inflict bodily hart 


element of assault, affirmed a cor 
nly to frighten, 
ily harm that to sh 

tion of one with intent to scare 
lhe same contradictory de 


s 


intent necessary to constitute a 
Some courts hold that, ne 
stitute a battery there must be an 
that pushing a person down it 
intent to injure is not a battery 


lex. App. 92 Other courts 
tent to injure 1s necessary, an 
ict was dot play, as where 
another, expecting the other to 
a batte was committed thoug! 
tended Hill v. St., 63 Ga. 578 
Che intent necessary t 
larceny is left uncertain by c 
some s me may be co 
proot he taking 4 I 
wholly to deprive the ownet 
Ryan, 2 Nev. 401; State v. W 
Delk v. State, 64 Miss. 77 
380: State v. McKee. 17 
other states this is not suffhicien 
3] vn tl it the taking was al 


ittrell, (170 Mo. 13; State 
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People v. Woodward, 31 Hun. 5 
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Some 1! ld that to constitute an assault the 
lant must e the present ability to inflict a 
Chapmar St., 78 Ala. 463; People v. Sylva, 
62:1 St., 9 Ind. App. 365; St. v. Sears, 

» |] frey, 17 Ore. 300). Other 

s | esent ability to inflict a battery is 

necessary 1 nstitute an assault, but than an 

rent pl! ility only, coupled with a rea- 

ble fear tl mmediate violence is intended, is 
ent ' Moorehouse, 6 N. Y. S. 763; St 
her, 8 App. 737; Com. v. White, 110 
07; St. v. Shepard, 10 Iowa 126.) 

Admitting the Existence of a Given Crime, 

and That There is Certainty as to the Ele- 

ments Composing it, There is Uncertainty, 

Under the Decisions, in the Case of Many 

Crimes, as to Whether a Given State of Facts 

Constitutes the Offense. 

One illu tion that might be multiplied many 

may be cited from the decisions on larceny. A, 

hands hit mistake a five-dollar 
king at the note, puts it into his 

liscovering the mistake, spends it. 

cuilt rceny of the five-dollar note or any 
this question the English Court for 

Cas eserved, consisting of fourteen judges, 
equally led (Reg. v. Ashwell, 16 Q. B. D. 
| Court, consisting of nine judges, 

r (Reg. v. Hehir [1895], 2 Irish 

708 regon (State v. Ducker, 8 Ore. 394), 
held that was guilty of larceny; while in Ala- 
State, 58 Ala. 414), it was held that 

ca ir in its facts except that B knew 

\'s mist t the time A handed him the money, 

ume Englis! urt divided eleven to four in favor 

f larceny (Re Middleton, L. R. 
Cas 38): while the Supreme Court of 

cia cde vas not ceny (Jones v. State, 97 

13) 

\ it iy be given from the law 
reduce an intended, inexcusable or 
nurder to manslaughter there 

on the part of the deceased. 

It es it is held that mere words, no mat- 
or opprobrious, do not constitute 

itior s v. State, 186 Ala. 14; Kiersey v. 
131 187 a Ret! une,  y 143), 
states it held that words may do 
147 Me 39- Giles v. St.. 60 Tex 
Uncertainty in Certain General Principles of 


Crime 
crimes and taking up other por- 
ninal law, we find the same uncertain- 


ies. The law of self-defense both 
substant spect and in respect of the burden 

F is t ubject of conflic ting decisions. 
Where 1 uestion has been directly decided the 
evenly div yn the question whether 


being where he has a right to be, 
ition, may stand his ground 

is about to take his life, or whether 
reat, if by retreating he could save his 
1 the necessity of killing his adver- 
i jurisdictions, among many others, 
Minnesota (State  v. 
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Rheams, 34 Minn. 18), Iowa (State v. Donnelly, 69 
Iowa 705), while in Indiana (Runyan v. State, 57 Ind 
80), Ohio (Erwin v. State, 29 Ohio St. 186), Arkansas 
(La Rue v. State, 64 Ark. 144), California ( People v. 
Newcomer, 118 Calif. 263), and Missouri (State v. 
Hudspeth, 150 Mo. 12), the contrary is held. The 
Supreme Court of the United States has accepted the 
doctrine more favorable to the defendant (Rowe v 
U.S., 164 U. S. 546). Thus, an act done under iden- 
tical circumstances is regarded by the courts of about 
half of the states of the Union as entirely justifiable, 
and makes one a murderer in the other half. 

The administration of the criminal law when in 
sanity is set up as a defense to a charge of crime 
usually the charge of murder—has long been a re 
proach to the legal profession. Confining ourselves to 
the substantive phase of the question, we find great 
uncertainty in the law, and conflicting decisions, unde 
which an accused person is sane and responsible for 
his acts in one state and insane and irresponsible in 
another. Thus, in some states, we have the so-called 
“right and wrong test” as a criterion by which to judge 
of sanity and insanity. By this test a person is respon- 
sible for the crime with which he is charged unless, in 
the words of the leading case on the subject (Mc- 
Naghton’s Case, 10 Cl. & Fin. 200), he is laboring 
under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the 
act he was doing; or if he did know it, that he did not 
know he was doing what was wrong. The majority 
of American jurisdictions have adopted this dictum as 
a test of insanity. Some of these jurisdictions have 
adopted the “right and wrong test” as the only test 
and consequently deny immunity, predicated on the 
ground of insanity, to the person possessed of an in- 
sane “irresistible impulse,” if he is able to distinguish 
between right and wrong and to know the nature and 
quality of his act. California (People v. Owens, 123 
Calif. 482), Maryland (Spencer v. State, 69 Md. 28), 
Mississippi (Cunningham v. State, 56 Miss. 269), New 
Jersey (Mackin v. State, 59 N. J. Law 495), New 
York (People v. Carpenter, 102 N. Y. 238), North 
Carolina (State v. Potts, 100 N. C. 457), South Caro- 
lina (State v. Lavelle, 34 S. C. 120), and others 
Other jurisdictions, however, while recognizing the 
“right and wrong test” in certain classes of cases, do 
not limit the test of responsibility to the capacity to 
distinguish between right and wrong, but recognize 
that a person may know the nature and quality of 
an act done by him and may know that it is wrong, 
and yet not be responsible for it if it is the result of 
an irresistible impulse due to a diseased mind. (Par- 
sons v. State, 81 Ala. 577; Diggs v. State, 126 Ark. 
455; Hall v. Com., 155 Ky. 541; State v. Crow, 39 
Mont. 124; Com. v. Mosler, 4 Pa. 264; De jarnette v 
Com., 75 Va. 867; Butler v. State, 102 Wis. 364; 
People Ve Lowhone, 126 N. E. [Til.] 620). 

At least one state, and probably more,—the cases 
are much confused,—deny that there is any legal test 
of insanity, and hold that the question whether the 
accused was insane or not is a question of fact (State 
v. Jones, 50 N. H. 369). 

The uncertainties and inconsistencies in the sub- 
stantive criminal law treated of in this part of our 
Report are of the same character as those existing in 
the law of Torts, Agency and Contract, and a like 
improvement can be effected in the administration of 
the criminal law from a restatement of that law as 
can be effected in the administration of the civil law 
from a restatement of that branch of the law. 
























HE address of Mr. Herbert Gibson, President of 
the Law Society (England), on the occasion of 
the celebration, on Oct. 13, of the centenary of 

that organization gives some interesting details with 

regard to the education of solicitors and the educa 
tional program Law Society. It is printed in 
the Law Times of Oct. 17 Che 
that body in its early years, he said, sought power for 
the Society “to require that each member of the Pro 
fession should be duly qualified, that he should be 
effectively controlled, and that the public should be 
protected from unqualified and unauthorized practi 


of the 


‘ 


guiding spirits of 





tioners. 

“The first step taken was wards the conduct of the ex 
aminations,” he added, “and ultimately, after many confer 
ences with the judg on was presented and 


> 





rule of court was in Hilary Term 1836 which gave t 
the society a share { ntrol f the examinations Chis 
Rule of Court, which was signed by fifteen judges, is of s 
great historical interest that one tempted to quote it at 
length, but it must suffice to sa at it began by reciting from 


Henry the Fourth ‘th: 
justices and by th 


Parliament of the reigr 
Il be examined by th 


an Act of 
all the Attornies sh 








discretion their names put on the Roll and they that be good 
and virtuous and of good fame shall be received and sworn 
well and truly to serve in their offices.” It proceeded then to 
refer to an Act of the reign of James the First, to a Rule of 
Court, made in the year 1654, and to a further Act of Parlia 
ment of the reign of George the Second. Having set out thes¢ 
provisions, it directed the holding of examinations in _ the 
society’s hall as a means of ca more fully into effect the 
ancient statutes and rules to w had referred.” 

“The educati ynal side of the work of the society has 


Records exist of lectures 


time to time in various 


always received the closest attention 

and classes having been given from 
coffee houses in the Chancery-lane and in 
Clement’s Inn Hall; these were ntinued with more or 
regularity in the premises of the Law Institution after the 
present building was erected. In the year 1903, however, the 
education of our articled clerk students was taken more 
seriously in hand and thoroughly reorganized, provision | 


neighborhox 


less 





1 
Ly 


peing 








made for the delivery of lectures in the different branches of 
common law, equity, and conveyancing, and the establishment 
and carrying on of classes for articled clerks and students 
The society, while developing their own school in London 


have subsidized according to their resources similar schools in 
various provincial centers, so as to secure facilities for legal 
education to each articled clerk or near the town at which 
he is articled. This wi been greatly developed under the 
Act known as the Solicitors Act 1922, and the position now is 
that a person articled to a solicitor after the 31st Dec. 1922 
will not be admitted for the final examination unless 

satisfied the Law Society that he has during a period of one 


rk has 








he has 


year complied with the requirements of the society as to at 
tendance at a course of legal education provided or approved 
by the society. Already since the Act was passed schools have 
been established and approved in seventeen centers, so that 


eptions, now available in com 
ements. The council believe 
all articled and 


value of the training pro- 


facilities are, with very few exc 
pliance with the statutory requir 
that with the 

their principals will fully realize the 





clerks 


arrangements in force 


vided and in every way endeavor to take advantage of the 
facilities given. I can say with satisfaction that we have been 
and are today pioneers in professional legal education in this 
ountry. 

“The legislation of 1922 has resulted not merely in im- 


intending solicitors, but also in 
ersity and university college 


training 


‘thin every uni\ 


proved facilities f 
the establishment w 


(with 


in the country yne exception) of systematic instruction 
in law. Even in those centers of higher education in the 
provinces where law was t formerly taught, the substantial 


financial aid which the Law Society is now giving, out of 





\ 
funds pr wided by nnual payments from every practicing 
solicitor in the country hes ! led these existing law schools 


to extend the scope t the 
in each of these schools a regu 
will 





The fact that there is now 
entry of solicitor students 
a result, not only may a 
nd a wider appreciation of 


insure steady pr 


average standard of ability 


higher 


THE EDUCATION OF AN ENGLISH SOLICITOR 


all that the law stands for be expected new entrants 
the Profession, but a certain number of students 
newer law schools will be encouraged to continue thet 
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and to make contributions to legal reform and do useful work 
for the community at large in connection with social and e 
nomic questions which is impossible wit t a preliminar 
academic training 

“It is a matter for congratulation that such a subject 
constitutional law and history is attracting an increasing nut 
ber of students throughout the country; for, though it is 
subject outside the professional activities of t iverage soi 
iter, a knowledge of the foundation and growth of our instit 
tions cannot but have a restraining influenc« in age that | 
already become accustomed to loose talk lent consti 
tional upheavals throughout the body p 

“Further contributicn to the efficiency e educat 
provided by the Law Society is found in t recent work 
certain members of the Law School staff a ther teachers 
law, who under the editorship of Dr. Jenks, t rmer Pr 
cipal and Director of our Legal Stu rewritte 
Stephen’s Commentaries on the Laws 
is that every student of law now has a n t compar 
tively small space of four volumes to a l 
summary of the Laws of England wit! neces y admixt 
of history and political and economic particularly 
history of the organs by which the Stat net all 
varied activities. 

“Turning to the actual curriculum of the Law S ol, eve 
student who reads, as do the majorit t ! li 
course, takes in his first term a short int tory 
the sources and history of English law I t 
beginner as enabling a bird’s-eye view of t subject which 
these days of specialization it is otl It t bt 
Also in the first or second term tl t nts read, as 
principal subject, public law, which « s the nes 
constitutional law proper and local government law 

“Local government is a branch of p life in wh t 
Profession can claim to play a most prominent part, and 
the introduction of these subjects to our students, apart fror 
the strict requirements of examinatior ittempt is being 
made to emphasize the place of law in t general life of tl 


community 





“For the final students who are n ly t to a pra 
tical study of English law, courses aré en each term or 
selected topic of commercial law These rs ire taker 
all students, irrespective of the ‘ r law 
which they propose to devote I f Eve 
final student also takes a short courss n privat internatiot 
law (the conflict of laws), a subject wl with the growt 
yf international trade has become one f first-rate impe 


tance . ° . ° 
“With regard to the examinations 
examiners, who set tl 
answers, but the committee themselves are t exa 
Act of Parliament, and they perso I 


assistant 


paid 











detail before accepting it, and revise the answers and the 
markings by the assistant examiners As there are three Pri 
liminary, three Intermediate, three | r Honot 
examinations each year, you will realize that this w invol 

much time and attention. 

“With regard to the Legal Education ( mittee, he 
again there is a paid and very able educational staff. T 
committee, however, meet frequent! \ read 
understand, find themselves faced with 1 id it 
tions not merely arising on the work of t school in Lond 
but with regard also to the numerous pr il centers 
education already established and t consideration of t 
establishment and financing of others The society now d 


burses a sum of approximately £18,0 legal education 
Eneland and Wales. In the season 1924-1925 there were 
students attending the London scl j 100 atter 


schools in the country 
this large sum, you will 


bilities and close attention 





The supervision of the exper 


understar ! Ives 


Where the Journal Is on Sale 


A list of the periodical and book stores at whic! 
the Journal can be secured is printed on page 69 
of this issue. 


























CONFERENCE OF BAR ASSOCIATION DELEGATES 


ADOPTS IMPORTANT PROGRAM 


or of Special Meeting at Washington in Spring of 1926 to Consider Bar 
anization—Adopts Resolution to Bring About Helpful Relations Between Bar and 
ress as Means of Improving Administration of Justice and Securing Accurate Ac- 

. legal Proceedings—Recommends Appointment of Committees on 


Judicial Selection by State and Local Bar Associations—Encourages Co- 
peration With American Law Institute—Committee to Investigate 
Coordination of Bar Associations 


; MOST s ficant plan was proposed and adopted 

l at the | meeting of the Conference of Bar 
d <a per - . 

Associat lelegates, held in Detroit on Sep 


1—that ulling a special meeting to be held 
rton for the 1 urpose of discus- 


é t t ganization. The 
il immediately revived memories of the great 
ference held at the Capital 
1922 f leratio1 f the American Bat 
lation st rds of legal education and admission 
he Cor ence approved the view of its com 
e on St Organization, that the time is at 


ited effort to encourage or- 
on an inclusive 
eeting should be held in Washington 


severai State ars 


in advat of the next meeting of the American 
Institute at which practical problems presented 
state constitutions and by conditions in certain 
cl} ould hy, 1¢ liberately considered 
The Hon. Charles E. Hughes, who had given 


1 
} 


siastic support to the idea from its inception, was 
the Conference for the ensuing 
alled the Conference into being 


Ai ih onl 


lf hen he was president of the American Bar 
tion, and who was subsequently its chairman 
two yeal is also quoted as strongly in favor 
wo subjects reached a stage of definite commit- 
at this meeting. The chairman was authorized 
int f1 each state a member of the committee 

il Selection to assist that Committee in in- 

ge the state association in his state to create a 
ittee to deal with the subject and in turn, to 
ge local associations to create similar com- 
‘s. In this way through the machinery available 
e Conference it is possible to awake the bar in 


es to the necessity for exerting a helpful in- 
lection of judges. whether the method 


ent or by primary and election. 
the matter of co-operation between press and 
2 resolution was adopted recommending that local 
iations institute committees to the end that they 
enlist the co-operation of the local press in pro- 
ng prompt, efficient and substantial justice; also 
e advised to establish bureaus of accurate 
the press, the duty of which would 


rections whenever judicial proceed- 
reported 

neral resolution, arising from new busi- 

is to the delegates that they endeavor 

re t ppointment by their respective associa- 

=: to consider the work of the Ameri- 


1 
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can Law Institute as it progresses and to communicate 
to the director suggestions and comments. This resolu- 
tion was the tangible result of the address of Director 
William Draper Lewis on The Restatement of the 
\merican Common Law at the afternoon session of 
the Conference 


Sessions Largely Attended 


In reporting meetings of the Conference the secre 
tary has had reason every year to refer to the increas 
ing number of associations which are represented. No 
count of associations or delegates was made this yeat 
but it is in order to report a most gratifying attend 
ance throughout the three long sessions. The large 
hall was virtually filled all the time. Under the skillful 
presidency of Chairman Julius Henry Cohen a great 
deal of business was dispatched without hurry. 

Chairman Cohen read his opening address, which 
dealt so ably with encouraging developments and 
changes in the fields where the bar’s responsibility lies 
that the assembly voted that it should be printed and 
circulated among all who were chosen to be delegates 
and alternates. Since every reader of these lines 
should, for his own satisfaction, read the chairman's 
address, which is printed hereinafter, no attempt 
will be made here to condense it. 

Judge Barth, of St. Louis, chairman of the com- 
mittee on Judicial Selection for the past three years, 
presented the report which led to adoption of the 
resolution already referred to. His report for 1924, 
published in the Journat for November, 1924, went 
at some length into the facts concerning bar participa- 
tion in the nomination and election of judges, follow- 
ing a broad and careful study of efforts in a number 
of states and cities. This year’s report, which is 
printed in full on a later page, deals more with the 
method for bringing this great duty home to lawyers 
in many states and localities where bar influence is 
needed but information has been lacking. 

The next committee report was on the subject of 
State Bar Organization. In this report Judge Clarence 
N. Goodwin, chairman, presented a brief but inclusive 
survey of the progress of the movement in many states. 
The report is printed in full on a later page. In sup- 
port of the recommendation that the conference hold 
a special meeting to consider this subject Judge Good- 
win, speaking outside his written report, said: 

. . . « it appears there is a movement in favor of 
official state bar organization which extends from New York 
to California and from Minnesota to Florida. 

It occurs to your committee that the time has come for 
a consolidation of the gains made and a union of the forces 


favorable to the movement and that it must in some manner 
he made evident that the movement is not local, but national 

























































744 AMERICAN Bar ASSOCIATION JOURNAL 





and that it has the support of t r of the country as a 
whole We ought al t have I pportunity to get before 
the representatives of the bar associations throughout the 
country the experiences the various states already officially 
organized with a view to comparing bills and considering 
the drafts of bills pending in the rious states, and possibl 
constitutional objections that might be made under the pr 
visions of any state constitution, and methods of avoiding 
them, and work out a national programme for bringing it 
general official bar organi n at the earliest possibl 
ment. 

Your committee | » doubt that one by one the es 
will adopt bar association act ut it feels that it is high! 
desirable that advantage be tak f the impetus already 
the movement. The matter w placed before the members 
of the Council of the Conferenc: nd it was agreed that fo1 
this purpose a speci il meeting f the Conference should be 


held, preferably in Washingtot n the day preceding the next 
meeting of the American Law Institute, at which time reports 


should be received from the offcial state bar associations and 
information given as to the progress of the bills in the legis- 
latures where they are now pending, or may hereafter be 
introduced. Also that reports received from bar associa- 
tions as to views and recommendations on features of this su 

ject, and that finally such steps be taken as may appear advis 
able and likely to aid the m ment, with the consent and 


approval of the Counci 

Before a vote was taken on the recommendation 
there was an interesting discussion of phases of the 
subject on the floor \t the suggestion of Judge 
Thomas C. McClellan, of Alabama, Mr. Edmund R 
Beckwith reported on the progress of the Alabama 
bar under their act of organization. Mr. Beckwith 
amused his audience with an account of opposition to 
passage of the bill by a member of the judiciary com 
mittee of the senate who threatened to kill the measure 
unless the disciplinary provisions were restricted to 
future offenses. He claimed the honor for his state 
of being first in the movement on the ground that 
Alabama had gone farther than North Dakota where 
the first bar organization bill was passed. His explana 
tion showed that it takes a few years to really fuse 
the entire bar of a state together with unity of purpose 

Probably the most valuable information afforded 
by the speaker was concerning the increased ambition 
for public service which arose within the bar when the 
power conferred by increased numbers and augmented 
revenue was realized. Mr. Beckwith believes that his 
association is surely moving toward a general statutory 
revision, long needed, which will eliminate a great 
many confusing sections of law And to this end the 
Association contemplates founding a state bar journal 
“and if the plans of those in charge work out we shall 
have the method by which illogical and irrational things 
may be found before the legislature meets instead of 
the week after it adjourns.” 

Mr. George H. Bond reported on two or three 
years of active work in the state of New York, where 
conditions call for a very careful study A bill was 
introduced last March and the intention now is to 
inform the bar and obtain the support of local associa 


tions before it is pressed for passage. With 29,000 
lawyers in the state the moderate dues of $3.00 per 
annum would yield revenue sufficient to provide the 

libraries and 


associations throughout the state with 


other facilities now lacking 

Mr. O. F. Mason of South Dakota, speaking for 
a state very different from New York, said that he 
had been converted to the idea of including all the 
lawyers in one association but he felt that his state 
would not favor any change in respect to admissions 
or disbarment It would be impracticable, he said, 
for a few lawyers in a typical South Dakota judicial 
district to deal with disbarment cases. He expressed 


a wish for assistance of the kind to be afforded by 
the proposed special meeting. Mr. Teigen, of the same 





state, took a different position, saying that the Sout 
Dakota Supreme Court is overtaxed and there is 1 
good reason why the bar should not assist in respect 
to discipline 

Mr. Jeff P. Chandler of Los Angeles, a membe 
of the California Bar Association committee whi 
secured passage of its bar act this year with very litt! 
opposition in legislature (it was vetoed by the g 
ernor ), spoke at some length of the means employed to 


explain the matter to the lawyers of the state so that 

they were virtually all in support of measure. H 

committee had to meet many objections and prejudice 

and fears Ihe success attending their campaign is 
’ 


heartening to friends of the movement in other states 
he reason for the veto, Mr. Chandler said 

the bar would not alter the bill to permit the governor 
to appoint the bar commissioners 

On behalf of Tennessee Mr. W 
spoke with enthusiasm. Mr. E. M irr of lowa ex 
pressed doubt of the advisability of permitting the bar 
to expel members for misconduct, as something allie: 
to American traditions. As to this Mr. Edward | 
Hyde of Kansas City said: “The matter of disbarment 
and the matter of admission are details. The great 
question is: Shall the bar of the cou 
obligations to society? And the only way it can dis 
charge its obligations to society is 
organization.’ 

In answer to a question by 
land Mr. Jeff P. Chandler went more into detail as 
to the manner in which the California Bar Associatio1 
quieted the fears of lawyers concerning the disciplinary 
procedure, and was supplemented by Mr. Henry Upsor 
Sims of Alabama, in which state a lawyer charged 
with misconduct had always possessed the right t 
demand jury trial. Getting rid of the jury trial was a 
strong motive for promoting the organization bill by 
the Alabama Bar Association and legislators and publi 
were convinced of the honesty of purpose of its pri 
ponents after due education 


ntry dis« harge its 


Co-operation of Press and Bar 
he next order of business was the report of the 


committee on co-operation of press and bar, presented 





informally by Chairman Charles A. Boston. The text 
of the written report appears hereinafter. Mr. Bet 
nett, of Columbus, Ohio, who has had intimate rel 
tions with the press, spoke oe ig gly of the 
prospect for good relations between press and bar 
This will be co-operation in whicl the the joining 
dies will lose a thing. Nobody asking either side to m 
a sacrifice Both factors will be ¢ e ind so 
the supreme gainer The field t rved, M 
y sucl peration, is not limited to mer see 
reports of cases are properly made : ta 
ubordinate field for the functions i l Q 
is press support for the efforts of t rt npr le a 
\inistration of justice. . Why s Congress not gi 
the Supreme Court power to make rules of procedure 
gover! law cases The Amet i r ha id cated 
legislation for ten years. The trouble that ir arm 
ven shortened by not having tl idvocacy of the press 
support of our aims. . . I would have the owners a: 
editor ol apers wedded to the idea at «tine mbined f 
tl press and the bar is absolutely necessary to the b 
t S the American people 
Speaking of sensational and sleading reports 


trials Mr. Henry W. Taft, of New York, referre 

h Englis 
in this country judge 
could not cope with the evil throu contempt prt 
ceedings because public opinion w t tolerate su 
control. “My conclusion is that this is a subject whi 
has got to be studied. We must be patient: we must 


among other points, to the ease with whic 


courts control the situation. But 


“1 
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irticipated in the discussion of 
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to some extent by notaries public 
try the greatest evil to be com 

f Florida, thought that the tone 
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his state bill was passed last 
to lawyers the task of conducting 
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vement, credit for 


great impr 
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. of Wisconsin, secretary of the 
lucation, reviewing the situation, 


that his section should devote itself 
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rd and to informing the public, 

¢ men intending to study law, con- 
he approved list. The work of 

recognition of the standards for 


stood to be in the scope of the Con- 


is one thing I want to emphasize, 


ference Delegates, influencing 
issociations, offers the only way | 
he admission requirements in the 


! n and Small Claims 
hrough Chairman Reginald Heber 
of conciliation in Norway had been 
by an American lawyer of Nor- 

levoted considerable time to 
ible to complete his report in time 
\ full report will be made next 
having been continued. Mr. Smith 
partly in answer to questions, 
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Conciliati 


n several states. This has been one 
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can Law Institute, submitted by its director, Dr. 
William Draper Lewis, who dwelt especially upon the 
possibility of contacts between the Institute and the 
bar associations of the country. Since the AMERICAN 
Bar AssociATION JOURNAL has published full accounts 
of the creation of the American Law Institute, its 
aims, methods of work and recent accomplishments it 
is unnecessary to reproduce here Mr. Lewis’ excellent 
address covering much the same territory. The resolu 
tion prevailed after the address, as drafted and offered 
by Mr. Charles A. Boston, that the conference recom 
mend to delegates that they endeavor to procure by 
their associations the appointment of committees to 
consider the work of the Institute as it progresses and 
to communicate to the director their suggestions and 
comments. 


Reports From the Field 


Before reaching the special subject of discussion 
in the evening session delegates were asked to report 
on notable achievements of their associations during 
the past year which would be of value to their col 
leagues. Mr. William C. Ramsay, of Omaha, led with 
a statement of the success of the Omaha Bar Associa- 
tion in the judicial election of November, 1924. With 
nine judges to be elected the association conducted a 
bar primary on the names of eighteen applicants. The 
result was that the nine judges whose terms were to 
expire were chosen by the lawyers as their candidates 
and at the election, largely due to the association sup- 
port of its candidates, eight of the incumbent judges 
were re-elected, the ninth choice being of a candidate 
who had previously been on the bench. 

\ report was made of the successful activities of 
the Illinois State Bar Association, which has developed 
the district federation meetings to a successful point 
The association has created an endownment fund by 
the establishment of life memberships. It has estab- 
lished also a pension fund for unfortunate members 
of the profession. In its main office in Springfield two 
full time employes are kept busy. Of the 102 counties 
in Illinois 92 have local associations. A new service 
rendered by the state association is to supply all mem- 
bers who desire copies of the opinion list issued by 
the clerk of the supreme court at the end of each term 
The association work is so developed that the gover- 
nors plan the year’s work in July, the annual meeting 
falling in June. In September a meeting of all com- 
mittee chairmen is held so that preliminary committee 
reports may be submitted to the board of governors 
when it meets late in November, at the time of the 
annual dinner to the supreme court justices, in Chi- 
cago. Through the winter the officers attend six dis- 
trict federation meetings and discuss legislative and 
association matters. At the February meeting of the 
Board accomplishments are apparent and preparation 
for the annual meeting in June is possible. 

An innovation which might well be adopted else- 
where is the association ceremony of presenting candi- 
dates for admission to the Supreme Court, where the 
oath is administered. Then all participate in a dinner. 
In this way the young lawyers are made to feel that 
they are truly welcome in a profession which is virile 
and ambitious. Reference was also made to the Quar- 
terly Bulletin, edited by Secretary R. Allan Stephens. 

The success of the Rochester, New York, Bar As- 
sociation was related by Mr. Harvey F. Remington. 
In that city the bar has reached comparative solidarity 
on a basis of social gatherings. “Getting acquainted 
has bred a spirit of toleration and intelligent liberality.” 

On behalf of the New Jersey State Association 











ana i snes } n he confined mere 


Mr. M. T. Rosenberg told of efforts to bring about a 
fty years, which 
ntion for some time 


revision of statute law, 
has engrossed the association's atte 
issage of a bill creat 
ing a commission to examine into the anachronisms of 
the law, the first instance of ' rt 
holds two meetings each yeat 

Mr. W. M. Crook, of Beaumont, told of the sig 
nificant work of the bar in 1 1s in financing a very 
high grade legal journal which is sent to every associa 
tion member. A campaign 
to double the strength of the association, the } urnal 
being a strong factor in making this possible. 

The secretary of the Indiana State Association, 
Mr. George H yf the establishment of 
the Indiana Law periodical of thirty-two 
pages published nine times a year to serve as a medium 
of communication | tbers. It contains the 
more important recent 
courts, and of the Supreme « rt of the United States, 
The first number was published 


The association has also secur 


The association 


membership is expected 


B itche ior, Tf 


Revie. » a 


etween men 


lecisions of the state’s higher 


and live news items 


in July, 1925, d was inst ental in bringing to the 
association 166 new members ac the July meeting \ 


committee exists to promote organization in the 
counties and district organization is in process to effect 
the most difficult part of the association’s work, that 
of influencing opinion throughout the bar of the stat 

The Hudson County Association was represented 
by its president, M1 Imund S. Johnson, Jersey City, 
who reported that monthly meetings with a prominent 
speaker had proved effec 


from 300 to 450 





} 


increasing membershij 


Co-ordination of National and State Associations 


The principal topic for discussion at the evening 
session was co-ordination of the bar associations of the 
country, in recognition of growing sentiment which 
was not successful in the 1923 meeting of the Ameri 
can Bar Association in formulating and adopting a 
plan for a partial linking of state associations with the 
national. The plan then offered of having the mem- 
bers of the general council chosen by state associations 
at their annual meetings met with decided objections 
of a practical nature; it did not go far enough toward 
co-ordination to seem worth struggling for in the opin 
ion of many members favorable to the idea 

Judge C Goodwin, Illinois, was 
to lead the discussion. First pointing out that the 
American Bar Association with less than 25,000 mem 
bers has enrolled not more than twenty per cent. of 
the profession, the speaker said that non-members are 
numerically, at least, five times as strong as the As 
sociation. And applying the doctrine which the Con 
ference accepts in respect to organizing state bars, and 
the purposes and methods, he continued 


asked 


1. a AT 
arence N 


We have these constructive questions of how justice is 
going to be improved—how we may move rapidly and justly 








in the determination of justice These things call for con 
structive thought and unit effort on the part of the bar if 
anything is to be accomplished, because we are all dissatisfied 
with the present situation. It has rizhtly been said that justice 
is “security from injury and the foundation of all civilized 


society.” 
Now, is it not apparent that this end must be attained 





some manner ugh the -operation of the 125,000 ad- 
ministrators of justice. tl awvyers of the country Ts 3 not 
ipparent that t must rganization in the local com 
munity, in the smallest unit; is it not apparent that the bar ir 
the smallest unit must | rdinated with the organization 
in the judicial district that that organization must be a 
part of the ‘ ed w tuting the bar of the state 
Now, if that is t1 is it not also necessary that the bar have 
tio: ] * n } | 11 + i + | 
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one-fifth of the entire profession \ 
Chairman, in tl American B \ 
tio! and all ictivities, is 
t 1 ni ( i es 
Associati not 1 { 
t, ( ma that t 
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‘ ‘ ‘ ; 
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ive tl I ot reat 2 
vithin r ence of the A me 
iwye! ry law orga t 
ludge Goodwin declared tl 


proposal to make but would « 
co-ordination be 


Executive Committee of the Am«¢ 
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Mr. Reginald Smith, Ma 
rogress in this necessary fie 
vith the Conference WI! 
body in the American Bar Ass¢ 
United States Senate, large nou 
of the bar throughout the ent 
large t e deliberative 


tuation which irritate 
(,eorge Batchel ce Indiana, 
1 the American Bar ca 
n his state he found there wet 
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ted in the medical 
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at there were Americat 
when he was president of 
held aloof and would not aid th 
argued strongly for a unitary 
association men bers, declat ing 
ganization the bar would not 
for Congress to pass a bill n 
judicial pre cedure. 

Judge Ailshie of Idaho 
adoption of bar association acts 
solution of the problems involved 
poke of the newly created state 
state and suggested that after 
the act he would have more of int 

Vice-Chairman Marvel bei: 
Chairman Cohen took the flo 
reneral adoption of bar organizat 
ere would still be a problen 
with matters lying in the nati 
bringing together of all | 
throughout the country, in unit 
in his opinion, leave the latter 
meet this problem there appears 
sentative body, composed of s¢ 
appears to mean abandoning thi 
American Bar Association. But 


} _— asia s+ } 
can be reconciled with the 
the American Bar Associati 
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disposed of. Mr. Cohen said 
to assist an understanding 
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ection, at the next meeting of the 





, veal 
ence 
lige Gor in’s motion for a committee pre- 
he last order of business was election of officers. 
ns wet ffered by a committee composed 
ssrs. He pson Sims, A. R. Sutherland and 
Rosenberg, and the following were elected: 
hairman, Charles E. Hughes 
ice-Chair1 Josiah Marvel 
 ~ecreta ert Harley 
reasure William MacChesney 
Council members, to fill vacancies, Herbert S 
ley an ld Heber Smith. The retiring 
1n. lenry Cohen, becomes ex officio 
er of tl il for one year. The other mem- 
the Council are: Elihu Root, Charles A 
Clans Goodwin, Jefferson P. Chandler, 
Sin f le Millis 


Resolutions Adopted in 1925 
Co-operation With the Press 


Resolved, That state and local bar associations be 
vised to institute committees upon the relation of the 


press to the administration of justice, to the end that they 


nay enlist the co-operation of the local press in examin- 


into and improving the administration of justice so 


1s to promote promptness, efficiency, substantial justice, 


i any other needs which may develop upon an accurate 


survey of conditions 


} 


Resolved, further, That state and local bar associa- 
ns be advised to establish bureaus of accurate informa- 
for the press, charged with the function of transmit- 
information of judicial matters (under proper limita- 
abuses) when requested either by the 


5 


ns to prevent 


ress or interested lawyers or parties and with the further 


ity of bringing to the attention of the press (upon re- 
1est) inaccuracies or improprieties in the treatment or 
ports of matters arising in the administration of justice. 


American Law Institute 


Resolved, That the Conference recommend to the 
egates that they endeavor to procure the appointment 
the respective associations of committees to consider 
work of the American Law Institute as it progresses 
to communicate to the Director of the Institute their 
ggestions and comments. 


Organization of the Bar—Special Meeting 


Resolved, That a special meeting of the Conference 
eld in the spring of 1926 in Washington and if prac- 
ble on the day preceding the annual meeting of the 
erican Law Institute, and that your committee, in co- 
tion with the council of the Conference take such 
as may be necessary to that end, and that the chair- 
f this Conference report this recommendation to the 
an Bar Association with the request that it take 
rable action in the matter. 


Judicial Selection 


esolved, That the report of the Committee on Judi- 
Selection be received and adopted, and that the Com- 
> to be appointed by the Chairman of the Conference 
npowered and instructed to secure appointment of 
littees on judicial selection or like committees in the 
is State Bar Associations which shall in turn en- 
ge the establishment of like committees on judicial 
yn in the local associations in the respective states; 
further, the Chairman of the Conference 


that end 








appoint a delegate from each of the constituent State Bar 
Associations of the Conference who, working in co-opera- 
tion with the Committee on Judicial Selection, will en- 
deavor.to have established in his State Association the 
state committee on judicial selection as contemplated in 
the Committee’s report. 


Co-ordination of Bar Associations 


Resolved, That it is the sense of this meeting that 
the chair appoint a committee of such number as he may 
deem expedient to investigate the question of the co- 
ordination of the bar associations of the country with the 
American Bar Association, and that if it can be done, 
the appointment of a like committee be secured through 
the agency of the Executive Committee of the American 
Bar Association or the American Bar Association itself. 


The Bar and the Public 


Jutrus Henry Conen, CHamman, 

In the early days of teaching evolution in the Germa 
schools, Hans, the cobbler’s son, rushed home one day in great 
excitement, to tell his father, “Father, did you know we are 
all descended from apes?”, to which the father replied: “Non 
sense, son; you may be, but I am not.” (“Du verleicht; ich 
nicht.”) This difference of opinion over the origin of sin in 
each succeeding generation is not new. We fondly nurse the 
thought that somehow or other we are superior not only t 
our ancestors, but to our children as well. The coming gener 
ation is always the worst behaved we ever saw. Our own is 
the best, and that which preceded us only a little worse than 
we were. This point of view merely confirms the theory of 
growth. We do grow. There can be no mistake about that 
A retrospective glance over our shoulders convinces us, as 
members of the Bar, that in a quarter of a century there has 
been great advance. We can still remember the days of adul 
terated canned goods, of deliberate underweight in merchan 
dising, of general falsity in advertising far beyond even the 
legitimate scope of salesmanship, the complete absence of 
fiduciary standards in the conduct of promoters, of salted 
mines, bogus stock—consistent, albeit, very often with fine 
character and the moral virtues that come with a good family 
life. For business men the philosophy seemed to be—“Sand 
the sugar, flour the ginger, lard the butter, and then come in t 
prayers.” 

Today a college devoted especially to training young men 
for the business field teaches them this pledge to service 

“Sound business is service which benefits all the parties 
concerned. To take profit without contributing to essential 
welfare; to take excessive profit; to cater to ignorance, credul- 
ity, or human frailty; to debase taste or standards for profit 
to use methods not inspired by good-will and fair dealing 
this is dishonor. Whenever I make or sell a product or render 
a business service, it must be my best possible contribution to 
human well-being.” 

In a decade, business and professional men have evolved 
some thirty or forty different ethical codes. Books on com 
mercial ethics, articles and editorials in trade journals looking 
toward higher standards of commercial conduct, appear with 
great frequency. There is, of course, a wide margin between 
precept and practice, but as precept rises higher practice rises 
with it. 

The canons of ethics of the American Bar Association 
were adopted in 1908. By 1914 bar associations of thirty 
states had adopted the code. Today these canons govern the 
conduct of every practicing lawyer in the country. In the 
interpretation of these canons we go further. The Committee 
on Professional Ethics of the New York County Lawyers’ 
Association has now answered over 230 questions dealing with 
difficult phases of the lawyer's problems arising in his practice 
and affecting his personal conduct. Several text books on 
professional ethics have recently appeared. The questions and 
answers of the Committee on Professional Ethics of the New 
York County Lawyers’ Association and Professor Costigan’s 
book,* together with Mr. Jessup’s recent book,t furnish the 
basis for instruction in professional ethics in the law schools 
We can see in the offing a new generation of lawyers, better 
trained in an understanding of the lawyer’s ethical problems 
than we were. They will profit from our mistakes. We can 
fairly say that there has been growth—real growth—both in 


*George P. Costigan, Jr.—Cases and Other Authorities on Tegal 
Ethics 
+The Professional Ideals of the Lawyer—1925 
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Judicial Selection Committee Report 

To the Conference of Bar Association Delegates: 

At the Philadelphia meeting of the Conference last year 
this committee presented its report outlining in some detail 
the several types of activity to which the bar associations 
throughout the country very naturally conformed in theit 
adoption of ways and means for giving expression to th 
selection of judicial candidates. It was accordingly deemed 
desirable that these accredited systems of judicial selection be 
further observed in their operation, that information concern- 
ing them be made available to all bar associations and that 
interest be stimulated in the hope that consistent means for 
the selection of judicial candidates be adopted rather than 
sporadic efforts merely. As an initial step to these ends the 
following circular letter was addressed to State and Local 
Bar Associations througho ut the United States 

Louis, Mo., March 16, 1925. 
lo the Presidents and Sissies of State and Local Bar 

Associations 
Gentlemen 

I am forwarding to you herein for your attention or that 
of another officer or ¢ “Te ative of your association — ed 


copy of the report of the Committee on Judicial Selection, as 
presented to the Conference of Bar Association Daleiestes at 
Philadelphia, July 7, 1924. This report will be found on 


pages 11 to 20 of the enclosed pamphlet 

Upon the submission of the report, the Committee was in 
structed to compile data with reference to the activities of 
Bar Associations over the country and to endeavor to stimu 
late interest on the part of Bar Associations everywhere in the 
matter of judicial selection. 

To this end it is hoped that you will read the enclosed 
report and furnish the following information, addressing your 
answer to the undersigned as Chairman: 

1. Does your Bar Association, as such, exert its influence 
in the selection of judicial candidates? 

2. Does the selection of judges obtain in your state 
through the system of appointment or through the system of 
election ? 

3. If the appointive system obtains, or even though such 
system does not obtain and yet vacancies are filled in your 
state courts through appointment or, indeed, in the event of 
appointment to the federal bench, how, if at all, does your 
Association register its choice or otherwise influence action 

Please state specifically whether bar selection is regis 
tered in any such case by a primary of the bar or by a com 
mittee of the Association, either or both. 

4. If selection is through the medium of election in yout 
state, are the judicial candidates selected under the provisions 
of your law by convention or by general primary 

In either case, please state whether your Bar Association 
selects through a bar primary or through a committee of the 
Association, either or both 

5. Has your Association a standing Committee on Judi 
cial Selection or a similar committee and what are its 
functions? 

6. If your Association holds a bar primary, is your ex 
pression of choice taken before the date of the state convention 
or the state primary, as the case may be, or before the general 
election or, indeed, on both occasions? 

Please add such information with reference to the prac 
tice of your Association in regard to the conduct of a bar 
primary as may be suggested by the reference thereto in the 
enclosed report 

7. Please be free to offer your own suggestions for stand 
ardizing the activities of the Bar Associations over the country 
or for making effective in other respects judicial selection on 
the part of the Bar Associations throughout the United States 

8 Would you be interested in stimulating interest for 
judicial selection on the part of your Association and would 
the co-operation of the Committee on Judicial Selection ap 
pointed by the Conference of Delegates in any manner 


serve you? 

The Committee plans to record the answers received from 
all of the Associations addressed and to report its experience 
in this regard to the meeting of the Conference of Delegates 
at the City of Detroit next September. 

Please, accordingly, let this have your best attention and 
oblige 

Respectfully yours, 
Irvin V. Bartu, Chairman 

916 Federal Reserve Bank Blidg., 

St Louis, Mo. 

This letter was forwarded to approximately eight hun 
dred bar associations. Responses of a more or less complete 
character came from over one hundred of these associations 
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ress made under the new law, but it hopes that an oral report 
will be submitted at this meeting. 

In California, as the result of the untiring efforts of a 
Special Committee on Self-Governing Bar appointed by the 
California Bar Association, with Mr. Joseph J. Webb as 
chairman, and having among its members Mr. Jefferson P. 

handler, a member of the Conference Council, a statewide 
campaign in favor of such an act was carried on in different 
districts of the state which resulted in endorsements by local 
bar associations, the judiciary, and the press, and finally in 
the enactment by the state legislature of a bill substantially in 
the form recommended by this Conference, which passed the 
assembly by a vote of 65 to 11 and the senate unanimously. 
It is a matter of deep regret that the governor, for some 
reason not at all apparent, failed to sign the bill, but it is 
evident that its enactment into law is only a matter of time 
_ In New York, where the principle of an all inclusive, 
ofhcially organized state bar has been repeatedly endorsed by 
the State Bar Association and the New York County Bar 
Association, a committee headed by Mr. George H. Bond of 
Syracuse, and strongly supported by Mr. Martin Conboy of 
New York City has secured the endorsement by the State Bar 
Association of an elaborately worked out bill for “an act 
for the regulation and organization of the bar of the State 
of New York in order to promote administration of justice.” 
This bill, which was introduced in the Senate, March 26, 1925, 
has the strong endorsement of Elihu Root and Charles | 

Hughes, whose letters ought to be of material assistance t 
the committee and the members of the bar and the judiciary 
in securing its enactment. 

The Oklahoma senate at its last session passed a bar 
organization act, but too late for action by the house. 

[he Arizona Bar Association, at the 1925 meeting, en 
dorsed in = nciple the Alabama law and appointed a committee 
to draft a bill and present it to the legislature. 

In Missouri, a similar bill endorsed by the State Bar 
Association was introduced into the legislature in 1923, but 

late for favorable action. 

The Florida State Bar Association has repe atedly endorsed 
the official state bar organization plan and has now before 
the legislature a bill for that purpose which the secretary 
expects will be passed with some modifications. A _ similar 
ill was passed by the senate in a former session, but too 
late for action by the house. 

The State Bar Association of Minnesota has endorsed 
the project at five different annual mectings and is fighting 
for the passage of favorable legislation. The Judiciary Com- 
mittee of the house recommended the bill for passage, but too 
late for favorable action at the present session. 

The Jowa State Bar Association adopted the report and 
concurred in the recommendations of its committee in favor 
of the adoption of the official state bar organization and 
instructed the committee to prepare a draft of a bill to be 
submitted to the Association, June, 1926. The legislature will 
not meet until 1927. 

The Michigan State Bar Association, which has repeatedly 
endorsed the position of this Conference, again caused a 
similar bill to be introduced at the last session of the Michigan 
legislature A similar bill passed the senate at a former 
session. Mr. Herbert F. Goodrich, secretary of the Association 
says, “There is no disposition on the part of the Association 
to let up on the matter until the end is accomplished. How 
many sessions of the legislature that will take, I do not know.” 

The Virginia State Bar Association discussed the question 
at its eatin August 12-14, 1925, but it was not intended 
that action should be Fas at that time. 

The secretary of the Tennessee State Bar Association 
reports that the general view of the Association is favorable 
ind they believe that eventually the Association will get 
behind the movement effectively. 

From the foregoing, it appears that there is a movement 
: favor of official state bar organization which extends from 
New York to California and from Minnesota to Florida. It 
occurs to your committee that the time has come for consoli 
dation of the gains made and a union of the forces favorable 
to the movement and that it ought in some dramatic manner be 
made evident that the movement is not local but national and 
that it has the support of the bar of the country as a whole 
We ought also to have an opportunity to get before the repre- 
sentatives of the bar associations throughout the country the 
experience of the various state bars, already officially organ- 
zed, with a view to comparing the terms of their various 
actments, considering the drafts of bills pending in the 
various states and, possibly, constitutional objections that might 
be made under the provisions of any particular state consti- 
tution and methods of avoiding them, and work out a national 
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benc h, bar and 


from 


co-operation of 
mere recrimination.” 
We have examined, too, the address of Andrew R 
Sheriff, Esq., on Newspapers and the Courts, to the Medill 
School of Journalism of the Northwestern University, Feb 
ruary 28, 1924, in which he indicated that courts are 
to newspaper influence, and that thus the wields an 
effect upon the public administration of justice; and that this 
primary heed. of government is aided by the support ot 
impaired by the pernicious interference of newspapers; that 
newspapers aid materially in the selection of judges; that 
flippant reporting harms the courts; that courtroom phot 
graphs are an abuse; that courts of justice are weakened in 
public influence and respect by sensationalism and vulgar 
publicity; that the fear of sensationalism and exaggerated 
and misleading publicity is a great deterrent in the course of 
judicial business; that such fear stops litigants in claiming 


gently directed, 
rather than by 


press 


sensitive 
press 


their indisputable rights and public officials in the perform 
ance of duty; and finally that newspapers should protect 
courts, and, in the public interest, restrain themselves so as 
not to abuse their advantages; that rights, properties, liberties 
and reputations depend upon courts for their protection; that 


in litigation there is pain for litigants and travail for lawyers 
and it ought not to be treated as a joke nor the courts and 
judges stripped of the dignity of office; that courts should 
be treated as a fundamental department of government and 
not as a source of public amusement. 

It is thus apparent that there are concepts that news 
papers can, if they will, perform a great public duty, which 
some of them now neglect. But it seems obvious that the 
efforts of this Conference should be devoted rather to invok 
ing newspaper aid than in reforming newspaper method 

Court Room Pho‘ographs 
Before leaving this aspect of the subject, we desire to 


report that the subject of court room photographs has recently 
received attention from the judges of Cook County, [Ilinois, 
who have, upon the recommendation of the Board of Man 
agers of the Chicago Bar Association, adopted the following 
resolution 

“No photographs: shall be taken in any court room over 
which this court has jurisdiction or control during any trial 
of any cause, nor so close to such court room as to disturb 
the order and decorum thereof, cither while the court is in 
session or at any other time when court officials, parties, 
counsel, jurymen, witnesses or others connected with proceed 
ings therein are present.” 

The judges also approved the policy that the 
judges discourage and so far as possible prevent sensational 
publicity in newspapers relating to the proceedings in their 
courts; and prevent and prohibit the use of photographic in- 
struments or mechanical devices as above for the taking or 


presiding 


making of photographs, and prevent and prohibit during 
judicial proceedings the use of telephonic, telegraphic and 
radio broadcasting instruments for the purpose of general 


publicity; the object of the policy not being to curtail legiti 
mate methods of reporting as measured by due appreciation 
of the function and solemnity of judicial proceedings, but as 
intended to prevent the presentation of such proceedings to 


the public as a bizarre spectacle 
The Journal of the American Judicature Society, Vol. 8, 
No. 5, was devoted to the discussion of this subject. It was 


suggested that prese nt conditions discussed at length offer to 
the press a responsibility and a duty beyond anything that has 
ever before been realized in this field; attention is called to 
Part VII of the report of Criminal Justice in Cleveland 
(1922) entitled Newspapers and Criminal Justice. It is note- 
wo rthy in respect to this entire survey that it is said 
“The Cleveland investigators were wholly indifferent to 
all Cleveland personalia. Neither past entanglements nor 
future embarrassments influenced in the slightest the scope of 
the inquiry or its thorough pursuit.’ 

The precise purpose of the appointment of 
mittee as a Conference committee having thus far failed by 
reason of a want of conferees, the committee has collated 
and now reports the above information to the Conference of 


I ele gates 


this com 


Our Recommendations 


The two resolutions which we recommend are set forth 
above 

We also recommend that the committee be continued with 
its functions as originally conferred, namely, to confer with 
the American Society of Newspaper Editors and with the 
committee of the Judicial Section, if one be appointed, and 
with any other committee of the press and the bar with a 
view of determining in what particulars the press, the bench 


and the bar can most effectually co-operate to improve the 
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administration of justice, such committee to report back at operation in desirable reforms of law and procedure look 
the next meeting of the Conference of Bar Association Dele to expedition, simplification, clarity and the promotion 
gates, a program of co-operation between the bar, the bench justice and the development of public opinior their supp 
and the press. as well as to the proper enforcement of exi aw 

Ne also recommend that the committee encourage the We recommend further that this committee if cont 
appointment by state and local bar associations of the com be increased and that its membership shall consist of 
mittees upon the relationship between the press and the bar member from each federal judicial circuit, with the officer 
and the bureaus of accurate information hereinabove recom the Conference as ex-officio members; appointments t 
mended. made by the incoming chairman. 

In further support of these recommendations we add that And that a copy of such of these recomme 
we were advised that there are many press associations of may be approved by the Conference be sent to t 
various kinds in various parts of the United States who would of the Judicial Section of the American Bar As ation 
be interested in any approach from state or local bar associa For the Committe 

concrete suggestions for co Cuaries A. Boston, Cl 


tions of their section, presenting 
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Maryland 


Missouri 





Annual Meeting of Maryland 
Association 


The Annual Meeting of the Maryland 
State Bar Association was held at At- 
lantic City on June 25th, 26th and 27th, 


1925, with a very large and representa- 
tive attendance. 

The meeting was opned with an ad 
dress by Judge F. Neal Parke, the 
Court of Appeals of the State Mary- 
land, his subject being, “Certain Lay 
Critics.” Following this address, the 
reports of Special and Standing Com- 
mittees were made. 

Addresses were also made 
F, Hershey, whose subject 
Passing of the Lawyer's Primacy;” 
Edward S. Delaplaine, his subject being, 
“Thomas Johnson, Maryland, and the 
Constitution; by W. Irvine Cross, 
whose subject was, “Oliver Miller, Judge 
of the Maryland Court of Appeals, 1867- 
93;” by Joseph C. France, whose sub- 
ject was “The Middle Way,” and by 
Hon. Alfred Pearce Dennis of the 
United States Tariff Commission, whose 
subject was, “The Intangibles of 
Foreign Trade.” 

A resolution was passed authorizing 
the making and publishing of a Digest 
of the current opinions of the Court of 
Appeals of Maryland not later than the 
term of Court following the delivery of 
the orinion. 

A Committee Report was adopted re- 
questing the Court of Appeals of the 
State of Maryland to take under consid- 
eration the defining of the nature of the 
courses required in the three years of 
study looking toward admission to the 


or 


o! 


Omer 
“The 


, 
Dy 


by 
was, 


Bar, having in mind the recommenda- 
tions of the American B-r Association; 
and further, that a Committee of the 
Association consider the entire subject 


of the elevation of legal education in the 
State of Maryland. 

The following officers were elected for 
the ensuing year: Judge John C. Rose of 
Baltimore, president; James W. Chap- 
man, Jr., of Baltimore, secretary; R 
Bennett Darnall, of Baltimore, treasurer; 
Joshua W. Miles, of Princess Anne, Le 
win W. Wickes of Chestertown, Thomas 
H. Robinson of Belair, A. Hunter Boyd 
of Cumberland, Guy W. Steele of West 
minster, Albert M. Bouic of Rockville, 

Thomas F. 


Ogle Marbury of Laurel, 

Cadwalader of Baltimore and Thomas 
Foley Hiskey of Baltimore, vice-presi- 
dents. 


James W. CHAPMAN, Jr., Secretary 


State Bar’s Annual Meeting 


The Forty-third Annual Meeting of 
the ers Bar Association convened 
in St. Louis October 2nd and 3rd, with 
the g Boe attendance in the history of 
the Association. 

President Xenophon P. Wilfley chose 
as the subject of his annual address 
‘The Demands upon the Law and the 
Responsibility of the Courts.” Iwo 
hundred and seventy-five were added to 
the Association this year, bringing the 
membership to over 1600. The Missouri 
Bar Association inaugurated the idea in 
Missouri of a survey of the agencies ad- 


ministering the criminal law of the 
State, with the result that the Missouri 
Association for Criminal Justice was in 
corporated and a substantial sum of 
money was raised to make the survey. 
Mr. A. V. Lashly, chairman of the Com- 
mittee on Crimes, Criminal Law and 
Procedure, is Managing Director of 


the Missouri Association for Criminal 
Justice, and his report to the Bar Asso- 
ciation was interesting and compre- 
hensive. The survey will cover a period 
of one year in the Criminal Division of 
the Courts of St. Louis and Kansas City 
and two years in thirty-eight typical 
counties of Missouri. It will have an 
analysis of the Supreme Court decisions 
for a period of ten years as well as a 
general survey of the work of Prosecut- 
ing Attorneys, Sheriffs, Coroner and 
Pardon Board, and it is believed that it 
will be instructive and helpful in work- 
ing out a program for the better admin 


istration of the criminal laws of Mis- 
souri. 
The Missouri Bar Association has a 


definite program for higher requirements 
as to legal education for admission of 
the Bar in that state and the Chairman 
of the Committee on Legal Education 
and Admission to the Bar, Mr. Guy A 
Thompson, former president of the as- 
sociation, outlined the work and the pro- 
gram for Legislative enactments on this 
subject. 

Max D. Steuer of New York delivered 
“Cross-e Xz amination, —lIs 


an address on 
It an Art or an Artifice?” The “County 
lawyers” of Missouri were ably repre- 


sented on the program by George Hub- 


bell of Trenton, who talked on “The 
Law of Co operative Marketing.” For- 
mer United States Senator Chester I 
Long of Wichita, Kansas, President of 
the American Bar Association, deliv- 
ered an illuminating address on “Lib- 


erty of Opinion.” At the conclusion of 





the first day’s session 
the Missouri Bar 
guests of the Louis 
at dinner, where Dr 


Washington 


University 


man Cleveland 
livered addresses. 
The concluding 


nual dinner on 





Newt 


sess 


satur 


the two United States 
outstanding lawyers, d 


addresses. 
H. 


and Senator 


Williams, 


tralization and 


T. Barker, 
Missouri, 


was 


The 


Junior 


spoke « 
James 
Interna 


former 


‘ 


Att 


elected 
Association for the 


ensuing 


Senators, 


the membs« 
Association 
Bar As 
Isadore Le 
and Cong 
of St. Louis 


ym was the 


ay evening wi 


whe 


. 
elivered scholar 


»enator, 


(seo! 


nm “Sovereignt 


Reed 
tionalism.” J 
orney Genera 
president of 
year. 


i 


on “Ce! 





New York 





Association of the Bar of the City 


The 
of New 


ber 13. The first order of business 
Amendments to the Constitution 
By-laws, and the chief change act 
upon made Article I! of the Constitut 
read as follows: “The Association is 
tablished for the purposes of cultivatir 
the science of —— promot 
reforms in the law, facilitatin g the 
ministration of justice, elevating 
standard of integrity, honor and court: 
in the legal profession, and cheris! 
the spirit of brotherhood among 


of New York 


members thereof.” 


The 
approved, an 
rhe 
Jurisdiction 


findings and resoluti 


1 


present 


committee 


the candidates 


courts within 
its 
Henry L. 


it 


Committee 
sented a report which 


the 
| 
tor 


s Vv 


diciary Committee 
journed meetin~) the report of that ¢ 


mittee on 


( 


1€ 


; 


Association of th 
York held the 
1926 Stated Meetings on Tuesday, 


ol 





recommendations 
Stimson 


e Bar of the ( 
irst 


of its 1 


Arbitration 
received 


Oct 


nh Was 
mmmittee continu 
Courts of Infer 
1 a_ report, 
ons with respect 
idicial office in 
W rhe report w 
was adopt 
chairman of the 
presented (at an 


in the City Court of 


Supreme 
York. The 
tions in the 


Court of 


comm 
form 


Associat 


adopted by the 
This action o* 


dicates the 


ciation of the 
York to voice 


character, 
lack thereof 


authentic 


" 
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Bar 
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fitness 


the 


idicial 


ittee 


Ir fe ll low 


candidates 


determination 
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tT 


and 


New 


the 


the ( 


judicial of 
York and 
State of 
s recomm« 
resolutions 


‘ 


1 candidates 
of the A 
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rn Legal Education” was made by 


as candid té I idicial « ice, 

the polls 

1925-1926 lectures f the Asso 

began on Urct r 14, when Mr 
sey Price, Chairman of the Le 
Committee prevailed upon the 
ible J. Gilmer Korner, Ir. chair 

the United States Board of Tax 
ls Washingt I 4 to address 
ssociation. Chairman Korner spoke 
subject “The Bar’s Responsibili 
the Matter of Federal Taxation,” 
urticular stress on the following 
rger and more active interest on 
art of the Bar framing and in 
ting Federal x Statutes; (2) 
mportance of a Careful Analysis 
ts, in the Solution of Tax Prob 
(3) Close Intir Between Tax 
and Business—t! item of tax 
lone being frequently the margir 

success al ure of a busi 

irman Korner directed attention to 

the legal profession of a very 
lerable and ! rative business 
through the past neglect or indif 
e of lawyers throughout the cour 
id been permitted to lapse into the 

f the younge more activ: 
ion of a¢ 

second lectur f the series was 
on October 29tl by Mr. Justice 

I. McCook f the New York 
ne Court, o1 e Jury.” 

ne — 
Virginia 


Unusually Well Attended Annual 


Meeting in Virginia 


e Virginia St Bar Association 
t the Virginia H Springs on the 
ind 14th of August It was un 

well attended and the social 
es were as ulways the case, 


delightful 


address of t President Robert 
stall, | rfolk, Virginia, 

I « Needs \ rginia Bar 
nteresting a able “Virginia 
atively requi! form of bar or 
ition that sl be at once moré 
ve, more < esive and thereby 
effective t I the one she has 
declared Pt lent Tunstall. He 
then int engthy exposition 


irements of the 


the Old Dor n Particular 
was laid n the raising of 
ce requirements and the provi 
facilities whereby the bar might 
rged of und rable practitioners 
RR Shane Director, Securities 

I State | oration Commis 
President Nat al Association of 
ties Com! ~ oners read a paper 
subject e Virginia Blue Sky 
and | T Reed Powell. of 
rd Unive t lelivered an ad 
the S reign Law of the 

re was quite an interesting discus 
proposals f improved organi 

f the Ba ‘luding (a) The 
tion of the State as a whole int 
governing entity along lines 
in Alabama, North Dakota and 
Mexico, at inder discussion else 
(b) Co-ordination and co-opera 
vetween State and local associa- 
address 1 “The Problems in 
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Prof. Huger M. Jervey, Dean of the 
Columbia Law School. Hon. Rosewell 
Page spoke on the subject of “Govern- 
ment in Virginia.” 

Henry W. Taft, of New York, deliv- 
ered an address on the general subject 
f “Law Reform” and made a brilliant 
plea for a change in Virginia, that 
would allow judges the right to com- 
ment upon evidence in cases over which 
they preside. 

John Randolph Tucker of Richmond, 
was elected President, Robert K. Brock 
of Farmville, Secretary, and W. Kin- 
kale Allen of Amherst, Stewart Camp- 
bell, of Wytheville, and W. W. Beverly 
of Richmond, Vice-Presidents.—From the 
l“irginia Law Register. 





Washington 





Washington State Bar Declares for 
Judicial Council at Annual Meeting 


At the annual meeting of the Wash- 
ington State Bar Association held at 
Seattle on August 3, 4 and 5, the pro 
gram of addresses printed in the Sep- 
tember issue of the Journal was car- 
ried out 

The Bar Primary was discussed, and 
it is likely that a bill will be offered to 
the next Legislature covering this sub- 
ject 

The Association went on_ record 
favoring organization of a _ Judicial 
Council, and a bill will be introduced at 
the next Session of our Legislature 
providing for same. 

A motion was unanimously carried, 
inviting the American Bar Association 
to meet in the State of Washington in 
1926 

Among tke recommendations of the 
Secretary were the following: 

That the fiscal year be the calendar 
year following the next annual meet- 
ng, this to be the rule for county bar 
associations as well as the State Bar 
Association. 

That assignments to committees be 
made of members residing in the same 
county, or contiguous territory, in order 
that committees may function 

The recommendation which has been 
made at each of our meetings for the 
past few years was repeated, urging 
action by the American Bar Associa- 
tion on resolution for adoption of a pian 
whereby membership in a state bar 
association would be prerequisite to 
membership in the American Bar Asso- 
ciation. 

It was likewise recommended that 
the Ninth Judicial District Bar Associa- 
tion be organized, membership in this 
organization to be dependent upon 
membership in one of the state bar 
associations within the jurisdiction. No 
dues would be payable to such Associa- 
tion There would be an annual ses- 
sion, either two days prior to, or two 
days immediately following, adjourn 
ment of the association convention of 
the state in which the District Associa- 
tion met 
The expenses of programs, reporters, 
etc., would be borne by the State Bar 
Association of the jurisdiction in which 
the annual convention was held. The 
officers of the District Association 
would be a President and one vice-pres- 
ident for each state, said vice-presidents 
to be the presidents of the respective 
state bar associations. A_ secretary- 





treasurer would also be elected or 
appointed, according to the wishes of 
a majority of the delegates of the or 
ganization meeting, which will be called 
some time next year. 

The purpose, of course, of a District 
Bar Association is to accelerate the 
movement toward national organiza 
tion. The Washington State Bar Asso- 
ciation will accept any plan of organi- 
zation which will result in linking all of 
the state associations with the Ameri 
can Bar Association, following the plan 
of the Medical Society and _ similar 
organizations. We think that the stat- 
utory plan in one state and the affilia- 
tion plan in another jurisdiction would 
not in any wise prevent organization 
nationally along the line indicated by 
Mr. Saner, although we feel that he 
has not gone far enough. 

The ofhcers elected and appointed are 
as follows: J. A. Coleman, Everett, 
President; Vice-Presidents: ist district, 
Maurice R. McMicken, Seattle; 2nd, D 
W. Locke, Everett; 3rd, J. E. Stewart, 
Aberdeen; 4th, E. L. Casey, Walla 
Walla; 5th, E. Eugene Davis, Spokane; 
W. J. Millard, Olympia, Secretary- 
Treasurer. 

W. J. Mrcrarp 





Encouraging Fraudulent Bankruptcies 


“Bankruptcy administration is the 
field within which a federal judge has 
his best opportunity to observe any ten- 
dency there may be upon the part of 
persons to engage in commercial crimes. 
That fraud, in considerable quantity, and 
of excellent quality, is to be found 
among bankrupts, admits of no dispute 
Court records establish the fact. Were 
such records to be examined with care, 
it might also be discovered that very 
often creditors invite the frauds directed 
against them. The extension of lines of 
credit that cannot be justified by the 
character of the debtor or by his finan- 
cial standing affords him the occasion to 
make a bankruptcy fraud profitable. 
Under conditions such as frequently 
come to light, my wonder is not that 
crimes against the bankruptcy law are 
so many, but that they are so few. So 
long as bankrupts are permitted to ob 
tain large quantities of merchandise 
upon credit, to which they are, under no 
conceivable circumstances, entitled, and 
it is brought to their attention that they 
may, by properly arranged proceedings, 
be discharged from their obligations by 
the offer and acceptance of a fifteen or 
twenty-five per cent settlement, there 
should be no surprise that fraudulent 
bankruptcies are of common occur- 
rence.”—From statement by U. S. District 
Judge John C. Knox, Southern Dist. of 
N. Y., in Bulletin by American Institute 
of Accountants. 


The Grand Jury Has Adjourned! 


“So at last the doors of the star cham 
ber are closed and the high inquisitors 
depart. Within a few hours the lid at 
the corner drug-store tilts at its old lib- 
eral angle, various light-hearted ladies, 
whose names do not appear upon the 
register, resume their interrupted resi- 
dence at the local hotel, and the sounds 
of the rolling dice and the shuffling 
pasteboard are once more heard in the 
land. The community draws a long sigh 
of relief. A strained expression leaves 
the countenances of peasant and burgher 
as the joyful tidings are spread abroad. 
The grand jury has adjourned.”—The 
American Mercury. 
















































































































a ae 


a 


<<, 





bert aeRksS. OF 





Justice on Appeals 


Parsons, Kan., Sept 
tor: I have been reading 
deal of interest the ser 
the JourNAL relative to 
the different remedies 
same. I have paid parti 
to the recent one which 
remedy which lay with apy 
I noted that the auth 
declared that even 
statute provided that 
trial courts should not 
cause of mere technic 
any reason which was not required 
substantial justice, the appellate cou 
nullify such statutes for { ical 
poses by clinging t 
procedure 

In this connection thought 
be interesting : yé atten 
the fact that : we not 
have statutes which 
courts to reverse deci 
courts unless the errors « 
substantial justice to the complats 
party but that our appellate courts 
seen fit to follow the mandates o 
statutes, which cover both il 
criminal appeals, in a 
liant manner. The 
Keck decided by tl ipreme 
Kansas, July 11th, 25, and reported 


in 237 Pacific Reporter 880, is an en 


ommiutt 


yrinciple 
demon 


lightening illustration of this 


I 
The case is interesting and well 


I 
strates how an appellate court can aid 
in law enforcement and promote if 
stantial justice by disregarding ert 


purely technical, that are meanit 


; 


as far as doing any real injury 
alleged criminal is concerned. The 
ion gives a brief resumé of the st 
and holdings of the Kansas 
Court in crimina 
In that case t 
convict the defendant o 
third degree. The foreman, 
advertently signed a verd 
instead of the verdict 
jury was brought 
in the absence of tl 
verdict was read in his 
as it was read a number 
the Court’s attention to 
the verdict, at about 
fendant was brought i 
room by the sheriff, and 
yet in their places and bef 
charged were ordered by 
return to their jury room 
in the verdict upon I 
really agreed Ve ry 
the jury returned 
guilty, the defend 
that time. 
The charge was 
fendant appealed 
that he had been 
tional and inherent 
at every stage ot th 
held that the absence 
when the verdict in 
was read and declared 
by the jury was not 
requires the reversal 
and in. the opinion written by 
tice Johnston it is stated in p 
every error justifies the reversal 
judgment. It is only one which 
substantial injury to the 


defendant. In the s 


1 
cases aiong 


] 
he jury 


l 
+} 
t 


INTEREST 


TO 


THE PROFESSION 





admonished that a conviction shall not 
ve overthrown for any defect which 
does not prejudicially effect the substan 
tial rights of the defendant.” 

If the appellate courts of all the states 
vould follow the “substantial justice” 
rule as fearlessly and faithfully as does 
the Kansas Supreme Court I think one 
of the greatest causes of lawlessness in 
this country would be removed. 

Payne H. RATNER. 


Legal Rights of East Indian Idol 
New York, Aug. 8 To the Editor 


[ have just read with much interest the 
article in your July number upon the 

Legal Rights of an East Indian Idol.” 
lhe decision which this article discusses 
with so admirable a combination of hu- 
mor and erudition is not quite so novel 
is the article might be understood to 
indicate. Precisely the same doctrine 
was laid down in Maharaja Jagadindra 
Nath Roy Bahadur vs. Rani Hemanta 
Kumari Debi, L. R., 31 Ind. App. 203 
it p. 209, and several other cases, viz.: 
~ Bax 2S es App. 145; L. R., 16 Ind 
App. 137; L. R., 27 Ind. App 69; 13 
Moore’s Ind., App. 270. 

These cases were cited to the Unitec 
States Supreme Court in 1908 upon the 
argument of Ponce vs. Roman Catholic 
Church, 210 U. S. 296, by counsel for 
the church, of whom the undersigned 
was one, in support of the proposition 
that the Roman Catholic Church, al 
though never incorporated by any civil 
power, was a Jjuristic entity capable of 
property ownership. 

Howard THAYER KINGSBURY. 


] 
J 


Eye Strain and Lawyers 


Philadelphia, Penn., June 24.—To the 
Editor: I have read with interest your 
editorial in the issue of May, concerning 
the strain on the eyes of lawyers ] 
think it was a very appropriate and 
forceful editorial, and wish it could be 
brought to the attention of every active 
practitioner in the country. ; 

Incidentally, it may be well to start 
at home I have often felt that the 


paper on which your magazine is pub- 
lished is a bit too especially for 
night reading, and tl most of the type 
especially the citations, are too small, | 
wish you could print t ntire issue in 
the type used for 


Judicial Council Idea Spreads 


In the August number of the Amerr 
CAN Bar ASSOCIATI JOURNAL, the en- 
tire editorial space was devoted to an 
the judicial 


[ 
explanation and appr i] 
council plan. Inquit here in 
Massachusetts fron ther parts of the 
country show that the idea of a contin- 
judicial 
system, with a mprove- 
ment, by some selected f men, 
ncluding represent he 


received 


uous professior 


spreading throug t , untry. The 
first report of the Massachusetts Coun- 
cil, to the Governor t be filed De- 
cember 1, 1925 Law Quarterly. 


SPECIAL ADVERT 1G NOTICE 


Notices of changes in firms, changes in 
address, legal conn¢ ns desired, books 
for sale or exchange, as well as advertis- 
ng matter of a general nature by firms 
desiring to ach law with their 
products, will be yur Three- 
column advertising pages at the rate of 
40 cents per agat $5.60 per 
inch, payable strictly in Mini- 
mum insertion for such matter, 1 inch. 

Address Advertising Manager, AMERI- 
CAN Bar ASSOCIATION J RNA 38 «S. 
Dearborn St., Chicag Ill 





Judge U. M. ROSE of Little Rock, 

Ark., was one of the most apt and felici 

tous speakers the Ar 

Fifteen Addresses 

a brief Memoir by 

tained in a | 

have in y l ‘ 

Christmas. Price $3.00 delivered 
GEORGE I. JONES, Publisher 

202 South Clark Street - - Chicago, I. 
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ANNOUNCEMENT 


SCOTT M. LOFTIN, Vic&-PRESIDENT AND GENERAL COUNSEL OF THE FLORIDA EAST 
COAST RAILWAY COMPANY, FORMER MEMBER OF THE FLORIDA LEGISLATURE, AND 
FORMER PROSECUTING ATTORNEY IN ESCAMBIA COUNTY AND 


JNO. P. STOKES, DiViISION SOLICITOR OF THE FLORIDA EAST COAST RAILWAY COM- 
PANY. FORMER MEMBER OF THE FLORIDA STATE SENATE, FORMER STATE ATTOR- 
NEY IN THE FIRST JUDICIAL CIRCUIT, 
AMENDMENT PROHIBITING THE LEVY OF TAXES ON INCOMES AND INHERITANCES, 


JAMES E. CALKINS, MEMBER OF THE FLORIDA STATE SENATE, MEMBER OF THE 
COMMISSION TO REVISE THE RULES OF PLEADING AN? PRACTICE, FORMER PRESI- 
DENT OF THE STATE SENATE, COMPILER OF THE REVISED GENERAL STATUTES 
AND FOR FIVE YEARS COUNSEL FOR THE FLORIDA RAILROAD COMMISSION 


ANNOUNCE THEIR ASSOCIATION UNDER THE FIRM NAME 


LOFTIN, STOKES & CALKINS 


FOR THE GENERAL PRACTICE OF LAW IN THE STATE AND THE FEDERAL COURTS 
IN FLORIDA, WITH OFFICES IN 


MIAMI A 


AND AUTHOR OF THE CONSTITUTIONAL 
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